Janeshia A. Grider, Mayor

Christopher Garza Maria Lozano

Sylvia Apodaca Mike Martin

Joe Molina Sally J. Hitt
CITY COUNCIL AGENDA

REGULAR MEETING
THURSDAY, MAY 9th, 2024 - 7:00 P.M.
CITY HALL COUNCIL CHAMBER
112 BAUMAN, KIRBY, TX 78219

This notice is posted pursuant to the Texas Open Meetings Act. The location where a quorum of the
governmental body will be physically present is Kirby City Hall, City Council Chambers at 112 Bauman
Street, Kirby, Texas 78219 and it is the intent to have a quorum present at that location and for the member
of the governmental body presiding over the meeting to be physically present at that location. A member
of the public who wishes to speak may do so by signing the participation sheet prior to the meeting being
called to order.

Topic: Regular City Council Meeting
Date and Time: May 9, 2024 at 7:00 P.M. (Central Time)

1. Call Meeting to Order

2. Invocation and Pledge of Allegiance to the Flag

3. Mission Statement

“The City of Kirby is dedicated to delivering excellent municipal services to our community
in a fiscally responsible manner.”

4. Roll Call



7.

Citizen Participation

Consideration Of And Action On Minutes

Special Minutes — April 18, 2024
Regular Minutes — April 25, 2024

Updates and Reports

Discussion and Update: Finance Department- Water Utility Update
Discussion And Update: Public Works
Discussion And Update: Municipal Court

Discussion and Update: Ackerman Rd Construction

Discussion and Possible Action

a.

Receipt of Canvass Of The General Election Returns And Declaring The Results Of the
General Election On May 4 2024; For the Purpose Of Electing One Mayor And Three
Council Members For Two Year Terms On The City Council.

Discussion And Possible Action On Resolution no. R-2023-753 Canvassing The General
Election Returns And Declaring The Results Of the General Election Held May 4, 2024,
For the Purpose Of Electing Three Council Members.

Recognition Of Outgoing Council Members

Presentation Of Certificates of Election to Newly Elected Officials.

Discussion and Possible Action on Change Order #5 - Manhole
Reconstruction/Rehabilitation/Point Repairs

Discussion and Possible Action on Sponsoring Judson Learning Academy (JLA) water
tower for garden located at Kirby Middle School

Discussion and Possible Action on Increasing Animal Control Manager Pay to $21.00
Per Hour and Removal of Part-Time Kennel Technician for This Fiscal Year

Discussion and Possible Action on Auction Agreement for Kirby Police Department



10.

11.

12.

13.

i. Discussion And Possible Action On Interlocal Cooperation Agreement Establishing
Concurrent Jurisdiction with the City of San Antonio.

j. Discussion and Consideration on providing a $3000 Budget for Beautification &

Recycle Committee

k. Discussion And Possible Action on Senior Center Legal Opinion for Local Government
Code 171.

I. Discussion And Possible Action On 2 Cool Guys Duct Cleaning, LLC to Provide the Fire
Department a Full-Service Duct Cleaning.

Closed Session: Pursuant to Texas Government Code Section 551.074 (Personnel Matters)
and 551.071(1) (Consultation with City Attorney): the city of Kirby City Council will
convene in executive session on the following items:

a. Discussion and Update on Pending Legal Cases and Investigations.
b. Council to Conduct Interviews For City Manager

c. To Discuss Agreement Terms with Texas First Group LLC, Regarding Providing Interim
City Manager Services for the City of Kirby.

Open Session: The City Council will reconvene into Regular Session upon conclusion of
the Closed Session and may recall any item posted for Closed Session for action, as
necessary.

City Manager Announcements

a. Announcements on City Events and Items of Community Interest.

Request And Announcements

a. Requests By Mayor and Council Members for Items to Be Placed on Future City
Council Agendas and Announcements on City Events/Community Interest.

Adjournment

Katelyn Ueckert
Interim City Secretary



The City Council reserves the right to adjourn into executive session at any time to discuss any of the
matters listed on this agenda if authorized by Texas Government Code Section 551.071, Consultation with
Attorney, Texas Government Code Section 551.072, Deliberations about Real Property, Texas
Government Code Section 551.074, Personnel Matters, and Texas Government Code Section 551.076,
Security Devices or Security Audits.

This meeting is wheelchair parking accessible at the main entrance located at 112 Bauman. Auxiliary
services are available upon request (interpreters for the deaf must be requested twenty-four (24) hours

prior to the meeting) by calling 210/661-3198 or Relay Texas 800/735-2989 (hearing/speech impaired
assistance).

DATE OF POSTING: May 6, 2024
TIME OF POSTING: 6:30 P.M.



DISCUSSION AND
X POSSIBLE ACTION ITEMS

SPECIAL CONSIDERATION

CONSIDERATION OF MINUTES

PUBLIC HEARING

PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY
DATE: May 9, 2024
AGENDA ITEM: 6.

a. Special Minutes — April 18, 2024
b. Regular Minutes — April 25, 2024



Janeshia A. Grider, Mayor

Christopher Garza Maria Lozano
Sylvia Apodaca Mike Martin
Joe Molina Sally Hitt

CITY COUNCIL MINUTES
SPECIAL MEETING
THURSDAY, APRIL 18, 2024 - 7:00 P.M.
CITY HALL COUNCIL CHAMBER
112 BAUMAN, KIRBY, TX 78219

This notice is posted pursuant to the Texas Open Meetings Act. The location where a quorum of the
governmental body will be physically present is Kirby City Hall, City Council Chambers at 112 Bauman
Street, Kirby, Texas 78219 and it is the intent to have a quorum present at that location and for the
member of the governmental body presiding over the meeting to be physically present at that

location. A member of the public who wishes to speak may do so by signing the participation sheet prior
to the meeting being called to order.

Topic: Special City Council Meeting
Date and Time: April 18, 2024 at 7:00 P.M. (Central Time)

1. Call Meeting to Order

Mayor Grider called the meeting to order at 7:04 P.M.

2. Invocation and Pledge of Allegiance to the Flag

Mayor Grider gave the Invocation and lead with the Pledge of Allegiance to the Flag

3. Mission Statement

“The City of Kirby is dedicated to delivering excellent municipal services to our community in a fiscally
responsible manner.”

4. Roll Call



PRESENT ABSENT:

Mayor Pro-Tem Apodaca Council Member Garza
Council Member Hitt Council Member Molina
Council Member Martin

Council Member Lozano

Mayor Grider

5. Citizen Participation

Tory ries- Discussed last meeting and previos city manager(s) discussed city charter and ORR request and
council involvement

Nancy Pefia- had a speaker on her behalf, discussed lawsuit

Debbie Walczyk- Discussed council and previous city manager(s) requested council research charter

Susan street- Discussed emergency meeting scheduling discussed CDBG grant application discussed
previous city manager(s)

6. Action Items

a.

Discussion and Possible Action on appointment of Interim City Manager.

Motion made by Mayor Pro-Tem Apodaca seconded by Council Member Hitt to Appoint
Chief Cardona as the Interim City Manager

Aye: Nay:

Mayor Pro-Tem Apodaca Council Member Martin
Council Member Hitt Council Member Lozano
Mayor Grider

Motion passed with a 3-2 vote

Council moved to closed session at 8:01 P.M.

Council reconvened into Regular Session at 8:55 P.M.

b.

Discussion and Possible Action on selection of dates and times to review and interview
candidates for City Manager position.

Council discussed agenda item B

Discussion of the 2024 CDBG application process.

Council discussed agenda item C



7. Closed Session: Pursuant to Texas Government Code Section 551.074 (Personnel Matters) and
551.071(1) (Consultation with City Attorney), The City of Kirby will convene in executive session on the

following items:

a. To discuss Agreement terms with Texas First Group LLC. regarding providing Interim City
Manager services for the City of Kirby.

8. Open Session: The City Council will reconvene into Regular Session upon conclusion of the Closed
Session and may recall any item posted for Closed Session for action, as necessary.

9. Adjournment
Meeting Adjourned at 8:57P.M.

Janeshia Grider,

Mayor

Katelyn Ueckert,

Interim City Secretary

The City Council reserves the right to adjourn into executive session at any time to discuss any of the
matters listed on this agenda if authorized by Texas Government Code Section 551.071, Consultation
with Attorney, Texas Government Code Section 551.072, Deliberations about Real Property, Texas
Government Code Section 551.074, Personnel Matters, and Texas Government Code Section 551.076,

Security Devices or Security Audits.

This meeting is wheelchair parking accessible at the main entrance located at 112 Bauman. Auxiliary
services are available upon request (interpreters for the deaf must be requested twenty-four (24) hours
prior to the meeting) by calling 210/661-3198 or Relay Texas 800/735- 2989 (hearing/speech impaired

assistance).
DATE OF POSTING: April 15, 2024

TIME OF POSTING: 6:00 P.M.



Janeshia A. Grider, Mayor

Christopher Garza Maria Lozano
Sylvia Apodaca Mike Martin
Joe Molina Sally J. Hitt

CITY COUNCIL MINUTES
REGULAR MEETING
THURSDAY, APRIL 25, 2024 - 7:00 P.M.
CITY HALL COUNCIL CHAMBER
112 BAUMAN, KIRBY, TX 78219

This notice is posted pursuant to the Texas Open Meetings Act. The location where a quorum of the
governmental body will be physically present is Kirby City Hall, City Council Chambers at 112 Bauman
Street, Kirby, Texas 78219 and it is the intent to have a quorum present at that location and for the
member of the governmental body presiding over the meeting to be physically present at that

location. A member of the public who wishes to speak may do so by signing the participation sheet prior
to the meeting being called to order.

Topic: Regular City Council Meeting
Date and Time: April 25, 2024 at 7:00 P.M. (Central Time)

1. Call Meeting to Order

Mayor Grider called the meeting to order at 7:03 P.M.

2. Invocation and Pledge of Allegiance to the Flag

Mayor Grider led with the Invocation and Pledge of allegiance

3. Mission Statement

“The City of Kirby is dedicated to delivering excellent municipal services to our community
in a fiscally responsible manner.”

4. Roll Call



PRESENT ABSENT:

Mayor Pro-Tem Apodaca
Council Member Garza
Council Member Hitt
Council Member Martin
Council Member Molina
Council Member Lozano
Mayor Grider

5. Citizen Participation
Debbie Walczyk- Discussed citizen participation discussed council not taking emails
Willie Mae Clay-Discussed being unable to contact city hall discussed brush and bulk
discussed soap dispenser
Susan Street- Discussed meetings and procedures discussed ordinances discussed CDBG
agenda items
Tory Ries- Discussed emails and paddle discussed not following charter and ORRs
Roger Romans- discussed legal opinions and assessment on paramedics

6. Consideration Of And Action On Minutes

a. Regular Minutes — March 28, 2024
b. Regular Minutes — April 11, 2024

7. Updates and Reports

a. Discussion and Update: Finance Department- Water Utility Update
ICM Chief Cardona discussed Agenda item 7A with council

b. Discussion And Update: Municipal Court
ICM Chief Cardona discussed Agenda item 7B with council

c. Discussion and Update: Ackerman Rd Construction
Interim Public works director Armondo and Carl Bain with BMBI discussed Agenda
item 7C with council

8.  Presentation

a. Proclamation For The 2024 National EMS Week “Honoring Our Past, Forging Our
Future.”
Chief Hilburn and Mayor Grider presented 8A

b. Fiesta Decorating Contest Winner
Council Member Hitt Presented 8B




c. Beautification And Recycle Committee “Yard Of The Quarter”
Council Member Hitt Presented 8C

8. Discussion and Possible Action

a. Discussion and Possible Action On Appointment of Interim City Manager
Council moved to executive session at 8:07P.M.
Council Opened the Open meeting back at 9:52P.M.

b. Discussion and Possible Action To Consider New Application For Beautification and

Recycle Committee
Motion made by Council Member Garza seconded by Mayor Pro-Tem Apodaca
To accept Judith Hendrick to the Beautification and Recycle committee

Aye: Nay:

Mayor Pro-Tem Apodaca

Council Member Garza

Council Member Hitt

Council Member Martin

Council Member Molina

Council Member Lozano

Mayor Grider

Motion passed with a 7-0 vote

c. Discussion And Possible Action On Bain Medina Bain Engineer Firm To Request Bids
For Foxcross Road Project

Motion made by Council Member Molina seconded by Council Member Hitt
To approve Bain Medina Bain Engineer Firm To Request Bids For Foxcross Road Project
Aye: Nay:
Mayor Pro-Tem Apodaca
Council Member Garza
Council Member Hitt
Council Member Martin
Council Member Molina
Council Member Lozano
Mayor Grider

Motion passed with a 7-0 vote

d. Discussion And Possible Action on Bain Medina Bain Engineer Firm to request bids
for Vinecrest Sewer Project




Motion made by Council Member Martin seconded by Mayor Pro-Tem Apodaca to
approve Bain Medina Bain Engineer Firm to request bids for Vinecrest Sewer Project

Aye: Nay:

Mayor Pro-Tem Apodaca

Council Member Garza

Council Member Hitt

Council Member Martin

Council Member Molina

Council Member Lozano

Mayor Grider

Motion passed with a 7-0 vote

e. Discussion And Possible Action to Consider Repair On Ground Storage Tank For The
Water Level Indicator System On Well 3

Motion made by Council Member Garza seconded by Mayor Pro-Tem Apodaca to
approve Repair On Ground Storage Tank For The Water Level Indicator System On
Well 3

Aye: Nay:
Mayor Pro-Tem Apodaca

Council Member Garza

Council Member Hitt

Council Member Martin

Council Member Molina

Council Member Lozano

Mayor Grider

Motion passed with a 7-0 vote

f. Discussion And Possible Action On Increasing Starting Pay For Paramedics In The Fire

Department, To Be Able To Offer For Competitive Salaries For Higher Trained
Personnel

Motion made by Council Member Garza seconded by Mayor Pro-Tem Apodaca to
approve Increasing Starting Pay For Paramedics In The Fire Department, To Be Able
To Offer For Competitive Salaries For Higher Trained Personnel

Aye: Nay:



Mayor Pro-Tem Apodaca
Council Member Garza
Council Member Hitt
Council Member Martin
Council Member Molina
Council Member Lozano
Mayor Grider

Motion passed with a 7-0 vote

g. Discussion And Possible Action On Senior Center Legal Opinion For Local
Government Code 171

Council Discussed Agenda item G
Council agreed to bring back Agenda item G to next meeting

h. Discussion And Possible Action On The Interim City Manager Appointing An Acting
City Manager Within 60 Days In Accordance With The City Charter

Motion made by Council Member Lozano seconded by Mayor Pro-Tem Apodaca to
appoint Chief Hilburn as Acting City Manager

Aye: Nay:
Mayor Pro-Tem Apodaca

Council Member Garza

Council Member Hitt

Council Member Martin

Council Member Molina

Council Member Lozano

Mayor Grider

Motion passed with a 7-0 vote

Closed Session: Pursuant to Texas Government Code Section 551.074 (Personnel Matters)
and 551.071(1) (Consultation with City Attorney): the city of Kirby City Council will
convene in executive session on the following items:

Council moved to executive session at 8:07P.M.
Council Opened the Open meeting back at 9:52P.M.

a. Discussion and Update On Pending Legal Cases And Investigations.



b. Council to Conduct Interviews For City Manager

c. To Discuss Agreement Terms With Texas First Group LLC, Regarding Providing
Interim City Manager Services For The City of Kirby

9. City Manager Announcements

ICM Chief Cardona announced June 29 Fireworks at the park

10. Request And Announcements

Mayor Pro-Tem Apodaca- Announced May 4 election day
Council Member Garza- Made a statement and discussed former ICM

Council Member Hitt- Congratulated all Beautification and Recycle winners
Council Member Martin- asked for Brush and Bulk to be readdressed

Council Member Molina- Had questions on Von Braun asked for ordinance Amendment
to come back

Council Member Lozano- Thanked everyone and staff

Mayor Grider- Discussed former ICM’s

11. Adjournment
Meeting Adjourned at 11:00 P.M.

Janeshia Grider,
Mayor

Katelyn Ueckert
Interim City Secretary

The City Council reserves the right to adjourn into executive session at any time to discuss any of
the matters listed on this agenda if authorized by Texas Government Code Section 551.071,
Consultation with Attorney, Texas Government Code Section 551.072, Deliberations about Real
Property, Texas Government Code Section 551.074, Personnel Matters, and Texas Government
Code Section 551.076, Security Devices or Security Audits.

This meeting is wheelchair parking accessible at the main entrance located at 112 Bauman.
Auxiliary services are available upon request (interpreters for the deaf must be requested



twenty-four (24) hours prior to the meeting) by calling 210/661-3198 or Relay Texas 800/735-
2989 (hearing/speech impaired assistance).

DATE OF POSTING: APRIL 22, 2024
TIME OF POSTING: 6:00 P.M.



DISCUSSION AND
X POSSIBLE ACTION ITEMS

SPECIAL CONSIDERATION
— CONSIDERATION OF MINUTES
PUBLIC HEARING
PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY

DATE: May 9, 2024

AGENDA ITEM: 7.
a. Discussion and Update: Finance Department- Water Utility Update
b. Discussion And Update: Public Works
c. Discussion And Update: Municipal Court

d. Discussion and Update: Ackerman Rd Construction



DISCUSSION AND
X POSSIBLE ACTION ITEMS

SPECIAL CONSIDERATION

CONSIDERATION OF MINUTES

PUBLIC HEARING

PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY

DATE: May 9, 2024
AGENDA ITEM: 8 a.
a. Receipt of Canvass Of The General Election Returns And Declaring The Results Of the

General Election On May 4 2024; For the Purpose Of Electing One Mayor And Three
Council Members For Two Year Terms On The City Council.



DISCUSSION AND
X POSSIBLE ACTION ITEMS

SPECIAL CONSIDERATION

CONSIDERATION OF MINUTES

PUBLIC HEARING

PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY

DATE: May 9, 2024

AGENDA ITEM: 8 b.

Discussion And Possible Action On Resolution no. R-2023-753 Canvassing The General Election
Returns And Declaring The Results Of the General Election Held May 4, 2024, For the Purpose Of
Electing Three Council Members.



DISCUSSION AND
X POSSIBLE ACTION ITEMS

SPECIAL CONSIDERATION

CONSIDERATION OF MINUTES

PUBLIC HEARING

PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY
DATE: May 9, 2024
AGENDA ITEM: 8 c.

Recognition Of Outgoing Council Members



DISCUSSION AND
X POSSIBLE ACTION ITEMS

SPECIAL CONSIDERATION
CONSIDERATION OF MINUTES
PUBLIC HEARING
PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY

DATE: May 9, 2024
AGENDA ITEM: 8 d.

Presentation Of Certificates of Election to Newly Elected Officials



DISCUSSION AND
X POSSIBLE ACTION ITEMS

SPECIAL CONSIDERATION
CONSIDERATION OF MINUTES
PUBLIC HEARING
PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY

DATE: May 9, 2024

AGENDA ITEM: 8 e.

Discussion and Possible Action on Change Order #5
Reconstruction/Rehabilitation/Point Repairs

Manhole



March 26, 2024
BMB Job #C-1594.03

Ackerman Road Project Change Order Summary

Change Order #5

Austin Bridge & Road has submitted Change Order #5 to seek financial compensation for 61 extra
mailboxes for the Ackerman Road project. The original bid form called out for 23 mailboxes and a total of
84 are needed to complete the project. The amount for Change Order #5 was reached by multiplying the
61 extra mailboxes by the original unit bid price of $525.00 each. (61 x $525.00 = $32,025.00). BMB
agrees that Change Order #5 is necessary to replace and relocate the existing mailboxes.

Change Order #6

Austin Bridge & Road has submitted Change Order #6 to seek financial compensation for additional
expenses of off duty police officers to control traffic in and around detours for the Ackerman Road
Project. In December 2023, Austin Bridge & Road decided to pull Change Order #6 from Council
consideration. In March 2024, Austin Bridge & Road came back and mentioned they wanted to pursue
Change Order #6 further and get it approved by City Council. BMB is NOT in agreement with Change
Order #6 and have stated such in multiple bi-weekly meetings with the Contractor and City official
present.

Change Order #7 — Not Needed.

Change Order #8 & #9

Change Order #8 is due to an existing 12” water main that conflicts with a 30” RCP storm sewer at
approximately STA. 32+65 (intersection of Binz-Engleman & Ackerman Rd.). This change order would be
for the adjustment of the 12” water main over the proposed 30” RCP storm sewer. The cost of two off
duty officers is also included in the Change Order.

Change Order #9 is due to an existing 12” water main in conflict with the proposed Junction Box A-3, A-2,
and A-1. Contractor recommendation is to adjust the existing water main around Junction Box A-3, A-2,
and A-1,

BMB is also investigating if the design can be revised so that the Contractor will not have to perform the
adjustments mentioned above for Change Order #8 and #9. As of March 22, 2024, proper
documentation backing up these change orders was not submitted. Therefore, BMB did not submit
Change Order #8 and #9 for Council consideration.

Future Change Order #10

Future Change Order #10 is for the rehabilitation and reconstruction of existing manholes along
Ackerman Rd. The ariginal bid form called for 3 reconstructed manholes and 42 VF of rehabilitated
manholes. BMB performed an on-site inspection of each of the manholes within the project limits and
found that 4 manholes need reconstruction and 6 manholes need to be rehabi itated, therefore 85 VF is
necessary for rehabilitated manholes. BMB is currently finishing up their recommendation and will
review with the City Manager. This means that 1 additional manhole will need to be reconstructed and

Page 1 of 2



March 26, 2024
BMB Job #C-1594.03

an additional 43 VF of rehabilitation of manholes will need to be added. BMB is also reviewing the
condition of the existing sanitary sewer main on Hedwig for possible replacement or rehabilitation.

Contract Information

Original Contract Amount: $10,066,581.70

Change Order #1 Amount: -$204,277.85 — CPS Gas Alignment on Ackerman Rd.
Change Order #2 Amount: $902.49 — Revised Project Signs

Change Order #3 Amount: $36,154.98 — Original Off Duty Officers Cost

Change Order #4 Amount: $22,929.92 — AC Pipe Removal

Total Change Order Amount to Date: -$144,290.46

Contingency: No Contingency on Contract

Page 2 of 2



EJCDC=

ENGINEERS JOINT CONTRACT
BOCUMENTS COMMITTCE

Change Order No. 6

Date of Issuance:

Owner: City of Kirby

Contractor: Austin Bridge and Road

Engineer:  Bain Medina Bain, Inc.

Project: 2018 Street Bond Projects — Phase II

Effective Date: April 3, 2023

Contractor’s Project No.: 522012
Engineer’'s Project No.: C-1594.03

The Contract is modified as follows upon execution of this Change Order:

Description: Contractor is seeking financial compensation for the additional expenses incurred for the
presence of off duty police offers to control traffic in and around detours in the Project.

Attachments: ABR Change Order Letter

CHANGE IN CONTRACT PRICE
Original Contract Price:

$_10.066.581.70

CHANGE IN CONTRACT TIMES
[note changes in Milestones if applicable]
Original Contract Times:
Substantial Completion: February 3, 2025

Ready for Final Payment: April 3, 2025

days or dates

[increase] [Decrease] from previously approved Change
OrdersNo. 1 toNo. 5 :

$112,261.46

[Increase] [Decrease] from previously approved Change
OrdersNo._1 toNo. 4 :
Substantial Completion: _February 19, 2025

Ready for Final Payment: April 19, 2025

Increase of 26 days

Contract Price prior to this Change Order:

$9.954,320.24

Contract Times prior to this Change Order:
Substantial Completion: February 19, 2025

Ready for Final Payment: April 19, 2025

Increase of 26 days

[Increase] {Decrease] of this Change Order:

$.38,943.58

[Increase] [Decrease] of this Change Order:
Substantial Completion: February 29, 2025

Ready for Final Payment: April 29, 2025

Increase of 0 days

Contract Price incorporating this Change Order:

$.9,993,263.82

Contract Times with all approved Change Orders:
Substantial Completion: February 29, 2025

Ready for Final Payment: April 29, 2025

Increase of 26 days

RECOMMENDED: ACCEPTED: TEDy
By: By: By:
Engineer City of Kirby “Austin Bridge and Road
Title:  Executive Vice President Title  City Manager Title \N&ﬂﬂw \Cﬁm%
Date:  March 21,2024 Date Date 2 /22 /24

EICDC’ C-941, Change Order,
Prepared and published 2013 by the Engineers Joint Contract Documents Committee.

Pagelof1l




DISCUSSION AND
X POSSIBLE ACTION ITEMS

SPECIAL CONSIDERATION

CONSIDERATION OF MINUTES

PUBLIC HEARING

PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY
DATE: May 9, 2024

AGENDA ITEM: 8 f.

Discussion and Possible Action on Sponsoring Judson Learning Academy (JLA) water tower for
garden located at Kirby Middle School



s GARDOPIA

G ARDENS

Gardopia Gardens sent you an
estimate

Gardopia Gardens extends its heartfelt gratitude for the ongoing opportunity to collaborate with Judson Learning

Academy on our garden-based learning program.

The positive impact that the garden-based learning program has on the students is truly inspiring. Witnessing their
curiesity and enthusidsm as they engage with nature, learn about plant life cycles, and explore the wonders of our
ecosystem reaffirms the importance of experiential learning. It's clear that the program is making a meaningful difference

in their education and fostering a deeper connection to the environment.

I've attached the estimate outlining the rainwater tank, the flow meter, and cinder block pad to be installed

Customer
Judson Learning Academy

jshuler@judsonisd.org

Additional Recipients

ahyman@judsonisd.org

Estimate #021425
February 20, 2024

Hide full details ~



Judson Learning Academy - Rainwater Tank

Rain Water Tank (200 Gallons) - Galvanized Metal $1,500.00
Flow Meter $0.00
Cedar Block Pad $0.00
Subtotal $1,500.00
Sales Tax $0.00
Total $1,500.00

Gardopia Gardens

122 Timberlane Dr.

SAN ANTONIO, TX 78209
info@gardopiagardens.org
+1 (210) 478-7292

© 2024 Block, Inc.
All rights reserved.

Square Privacy Policy | Security

[=] Square



DISCUSSION AND
X POSSIBLE ACTION ITEMS

SPECIAL CONSIDERATION

CONSIDERATION OF MINUTES

PUBLIC HEARING

PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY
DATE: May 9, 2024
AGENDA ITEM: 8 g.

Discussion and Possible Action on Increasing Animal Control Manager Pay to $21.00 Per Hour and
Removal of Part-Time Kennel Technician for This Fiscal Year



DISCUSSION AND
X POSSIBLE ACTION ITEMS

SPECIAL CONSIDERATION

CONSIDERATION OF MINUTES

PUBLIC HEARING

PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY
DATE: May 9, 2024
AGENDA ITEM: 8 h.

Discussion and Possible Action on Auction Agreement for Kirby Police Department



DISCUSSION AND
X POSSIBLE ACTION ITEMS

SPECIAL CONSIDERATION

CONSIDERATION OF MINUTES

PUBLIC HEARING

PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY
DATE: May 9, 2024
AGENDA ITEM: 8.

Discussion And Possible Action On Interlocal Cooperation Agreement Establishing Concurrent
Jurisdiction with the City of San Antonio.



STATE OF TEXAS

COUNTY OF BEXAR

INTERLOCAL COOPERATION AGREEMENT
ESTABLISHING CONCURRENT JURISDICTION

The City of San Antonio (“COSA™), a home-rule municipality in Bexar County, Texas, and the
City of . @ home-rule municipality, enter this agreement acting through an ordinance
adopted by the City of San Antonio’s City Council and through action by the City of City
Council, both parties acting under the authority of the Interlocal Cooperation Act, Chapter 7910of
the Texas Government Code.

WHEREAS, COSA is a Texas municipality with a population of more than 1.19 million and the
City of is a Texas municipality contiguous with COSA operating within Bexar County,
Texas; and

WHEREAS, Section 791 of the Texas Government Code provides that governmental entities of
the State may contract with each other to provide governmental functions and services and
provide fire protection and associated services to protect public health; and

WHEREAS, it is to the mutual benefit of COSA and City of that an agreement providing
concurrent jurisdiction be adopted for the police services and municipal courts of either
Jurisdiction for all criminal cases arising from offenses under state law that are committed on the
boundary of those municipalities or within 200 yards of that boundary and which are punishable
by fine only.

WHEREAS, COSA and City of have a duty to provide protection to citizens from traffic
infractions and other fineable municipal offenses;

NOW. THEREFORE, in consideration of the terms contained in this Agreement. COSA and City
of , through their respective govermning bodies, agree as follows:

SECTION 1. SERVICES

1.01 Services to be Provided. The San Antonio Police Department provides police protection
services in an area surrounding/adjacent to and up to the city limits of the City of .

1.02 Services to be Provided. By this agreement, effective as of the date of the adoption of this
agreement, the parties agree to exercise concurrent jurisdiction for the municipal courts of either
Jurisdiction for all criminal cases arising from offenses under state law that are committed on the
boundary of COSA and City of or within 200 yards of that boundary and which are
punishable by fine only, as provided under the terms of Section 29.003(h) of the Government
Code.



SECTION 2. FUNDING

2.01 Source of Funds. Any party paying for performmance of governmental functions or
services under this Agreement must make those payments from current revenues available to the

paying party.
SECTION 3. TERM AND TERMINATION

3.01 Term of Agreement. This Agreement shall take effect when executed by both parties and
remain in effect until August 31, 2026, so long as the governing bodies of the parties appropriate
funds and provide staff to continue the Agreement. The parties may by written agreement extend
this Agreement. Representatives of COSA and City of shall meet on or before April 1,
2026 to discuss the status of this agreement and whether or not to continue it.

3.02 Termination by the Parties. The City of San Antonio or the City of may terminate
this Agreement at any time by giving ninety (90) days prior written notice to the other party.

SECTION 4. LIABILITY AND VENUE

4.01 Liability. Each party shall be liable for any and all costs, claims, liens, damages, causes of
action, liability, and suits of any kind and nature arising out of, resulting from, or related to the
acts or omissions of all such parties’ agents, officers, directors, representatives, employees,
consultants, or subcontractors.

4.02 Comparative Liability. [n the event the parties are found jointly liable by a court of
competent jurisdiction, liability shall be apportioned comparatively in accordance with the laws
of the State of Texas and the United States, without, however, waiving any governmental
immunity available to the parties under Texas and Federal law and without waiving any defenses
of the parties under Texas and Federal law.

4.03 Tort Claims Act. Each party acknowledges that the other party is a political subdivision
of the State of Texas and is subject to, and complies with the applicable provisions of the Texas
Tort Claims Act, as set out in Civil Practices and Remedies Code, Section 101.001 et seq. and
the remedies authorized therein regarding claims or causes of action that may be asserted by
third parties for accident, injury or death.

4.04 Notice of Claims. Each party shall promptly advise the other party in writing of any claim
or demand against COSA or City of or known to it, related to or arising out of actions or
omissions under this Interlocal Cooperation Contract and shall see to the investigation of and
defense of such claim or demand at its expense. The other party shall have the right, at its option
and at its own expense, to participate in such defense without relieving the advising party of any
of its obligations under this paragraph.

4.05 Duty to Defend. Each party further agrees to defend, at its own expense, and on behalf of
itself and the other party, any claim or litigation brought against it in connection with any such



injury, death, or damage caused solely through the negligent or other wrongful conduct of COSA
or City of in carrying out this Agreement.

4.06 Limit of Liability. COSA and City of will use due diligence in providing police
protection to all citizens in the zone of concurrent jurisdiction. Neither party waives any right to
immunity from suit by any third parties except as specifically provided by the Texas Tort Claims
Act.

4.07 Venue for Suit. This Agreement will be interpreted according to the Constitution and laws
of the State of Texas. Venue of any court action brought directly or indirectly by reason of this
Agreement shall be in Bexar County, Texas and all obligations of the parties are performable in
Bexar County, Texas.

SECTION 5. ASSIGNMENT

5.01 Assignment of Rights. Rights to receive services under this Agreement are not
transterable or assignable by either city without the prior written consent of the other. Failure by
either party to obtain written consent of the other before assigning any rights under this Contract
shall result in automatic termination of the Agreement, and neither party shall have any further
duty to perform or other liability. The parties hereby agree not to unreasonably withhold consent
to the transfer or assignment of rights under this Agreement by the other party.

SECTION 6. SEVERABILITY

6.01 Severability. If any provision of this Agreement is held invalid or unenforceable under
federal, state or local laws, such as the City Charter, City Code, or ordinances of either city, then,
and 1n that event, it is the intention of the parties that any unenforceability shall not affect any
other provision of this Agreement and that the remainder of this Agreement shall be construed as
if such invalid or unenforceable provision was never included.

SECTION 7. NOTICE

7.01 Notice Requirements. Any notice required or permitted to be given hereunder by one
party to the other shall be in writing and the same shall be given and shall be deemed to have
been served and given if (a) delivered in person to the address set forth herein below for the party
to whom the notice is given; (b) placed in the United States mail with postage prepaid as
certified mail with return receipt requested. properly addressed to such party at the address
hereinafter specified; or (c) deposited into the custody of a nationally recognized overnight
delivery service such as Federal Express, addressed to such party at the address hereinafter
specified.

7.02 Notice by Mail. Any notice mailed in the above manner shall be effective upon its deposit
into the custody of the United States Postal Service or such nationally recognized delivery
service as applicable; all other notices shall be effective upon receipt. From time to time, either
party may designate another address for all purposes under this Agreement by giving the other



party no less than ten (10) days advance notice of such change of address in accordance with the
provisions hereof.

If to COSA: City of San Antonio
Att: City Clerk
P.O. Box 839966
San Antonio, Texas 78283-3966

With a copy to: William P. McManus, Chief of Police
San Antonio Police Department
P.O. Box 839966
San Antonio, Texas 78283-3966

If to the City of y City of
Attn:

With a copy to: , Chief of Police
Police Department

SECTION 8. FORCE MAJEURE

8.01 Force Majeure. Neither party to the Agreement shall be required to perform a duty set out
in this Agreement so long as that performance is delayed or prevented by acts of God, strikes.
material or labor restrictions by any governmental authority., civil riot, floods. or any other cause
not reasonably within the control of either party and which by the exercise of due diligence the
party is unable, wholly or in part, to prevent or overcome.

SECTION 9. ENTIRE AGREEMENT BETWEEN PARTIES

9.01 Entire Agreement. This Agreement, together with its authorizing ordinance and exhibits
constitutes the final and entire agreement between the parties. It contains all of the terms and
conditions agreed upon. No other agreements, oral or otherwise, regarding the subject matter of
this Agreement shall be deemed to exist or to bind the parties unless made in writing, as provided
in Section 9.02.

9.02 Amendment Only by Written Agreement. This Agreement may be amended only by the
mutual written agreement of the parties, and any such amendment is subject to subsequent
approval by each party’s governing body.

9.03 Parties Bound by Contract. This Agreement shall bind and benefit the parties to the
Agreement and their respective successors and assigns, except as otherwise expressly provided
for in this Agreement.



CITY OF SAN ANTONIO City of

By: By:

Erik Walsh

City Manager City Manager
Date: Date:
APPROVED AS TO FORM:
By:

Andrew Segovia
City Attorney



DISCUSSION AND
X POSSIBLE ACTION ITEMS

SPECIAL CONSIDERATION

CONSIDERATION OF MINUTES

PUBLIC HEARING

PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY

DATE: May 9, 2024

AGENDA ITEM 8 j.

Discussion and Consideration on providing a $3000 Budget for Beautification & Recycle
Committee



DISCUSSION AND
X POSSIBLE ACTION ITEMS

SPECIAL CONSIDERATION

CONSIDERATION OF MINUTES

PUBLIC HEARING

PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY

DATE: May 9, 2024

AGENDA ITEM 8 k.

Discussion And Possible Action on Senior Center Legal Opinion for Local Government Code 171.



A

TEXAS

MUNICIPAL LEAGUE

Conflict of Interest/Disclosure Laws
Applicable to City Officials, Employees, and Vendors

This publication is for educational purposes and meant to provide basic information regarding
state conflict of interest and disclosure laws applicable to city officials, employees, and vendors.
A home rule charter, local policy, or ordinance may provide for more stringent requirements in
some circumstances. This paper is neither an exhaustive treatment of the law on this subject nor
a substitute for the advice of an attorney. It is important to consult the individual state laws cited
for detailed information about the issues discussed here and to consult an attorney in order to
apply these legal principles to specific fact situations. You can find additional resources
regarding many of the topics discussed in this paper on our Web site at www.tml.org.

Updated August 2019
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A common source of alleged wrongdoing revolves around conflicts of interest. Whether real or
perceived, these allegations often arise out of situations involving personal financial gain,
employment, or special treaiment for family members or business relations. To protect city
transactions from the undue influence of such conflicts, various state laws require disclosure of
city officer, employee. and vendor interests. In the past decade, the number and type of interests
that must be disclosed have increased. Keep in mind that each state law discussed here comes
with its own separate legal requirements. Thus, complying with one does not fulfill the
obligations imposed by the other. In some circumstances, the same financial interest may require
a city officer, employee, or vendor to file more than one disclosure form.

I Local Government Code Chapter 171: Real Property and Business Interests

Chapter 171 of the Local Government Code regulates local public officials’ conflicts of interest.’
It prohibits a local public official from voting on or participating in a matter involving a business
entity or real property in which the official has a substantial interest if an action on the matter
will result in a special economic effect on the business that is distinguishable from the effect on
the public, or in the case of a substantial interest in real property, it is reasonably foreseeable that
the action will have a mwmo..m_ economic effect on the value of the property, distinguishable from
its effect on the public.”

A public official who has such interest is required to file, before a vote or decision on any matter
involving the business entity or real property, an affidavit with the city’s official record keeper
(usually the city secretary), stating the nature and extent of the interest.’ In addition, a public
official is required to abstain from further participation in the matter except when a majority of
the members of the governing body also have a substantial interest and are required to file and do
file affidavits of similar interests on the same official matter,*

The term “local public official” is defined to mean “a member of the governing body or another
officer, whether elected, appointed, paid, or unpaid, of any . . . municipality . . . or other local
governmental entity who exercises responsibilities beyond those that are advisory in nature.™
This term includes a member of a planning and zoning commission.®

A public official has a substantial interest in a business entity if the official:

I. owns 10 percent or more of the voting stocksor shares of the business entity:

2. owns either 10 percent or more or $15,000 or more of the fair market value of the
business entity; or

"' TEX. Loc. Gov'T CODE §§ 171.001-.010,

7 Id. § 171.004.

*Id. An example (not a model) affidavit is available here: https://www.tml.org/DocumentCenter/View/276/Chapter-
171-Conflict-of-Interest-Affidavit-Sample-PDF.

“TEX. LOC. GOV'T CODE § 171.004.

“ld. § 171.001(1).

® Tex. Aty Gen. Op. Nos. KP-0105 (2016}, DM-309 (1994).



3. receives funds from the business entity that exceed 10 percent of the person’s gross
income for the preceding year.’

A public official hus a substantial interest in real property if the interest is an equitable or legal
ownership interest with a fair market value of $2.500 or more.®

A public official is also considered to have a substantial interest in a business entity or real
property if the official’s relative within the first degree of consanguinity Ac,_oo& or affinity
(marriage) has a substantial interest in the business entity or real ?.omm_.@.u As such, any
“substantial interest” that a public official’s spouse, parent, child, step-child, father or mother-in-
law, or son or daughter-in-law has is imputed to the public official. For example, a public
official has a “substantial interest” in a business that employs the official’s daughter if the
official’s daughter earns a small income which exceeds ten percent of her gross income. '

A business entity is defined as “a sole proprietorship. partnership. firm, corporation, holding
“ . . . - . w1
company, joint-stock company, receivership, trust. or any other entity recognized by law.”'"% A
o . - v g . 3 e - =
nonprofit corporationyisiconsidered a business entity. "> iffhe term also includes a business entity /
o TR U N e S it st 47 1 ? 13 .
that‘represents‘an’entity’or person with an interesl in a matter Before the city council.!’ Public

entities such as a city. state university or school district, are not business entities, **

The limit on “further participation” by a public official who has a conflict does not preclude the
public official from attending meetings, including executive session meetings, relevant to the
matter in which he has a substantial interest, provided that the official remains silent during the
deliberations.'> Thus, an interested public official does not participate in a matter by merely
attending an executive session on the matter and remaining silent during the deliberations. '°

The question of whether a vote or decision has a “special economic effect’”” on a business entity
or on the value of real property is generally a question of fact."”” However, a vote or decision
will, as a matter of law, have a “special economic effect” if the governing body considers
purchasing goods or services from a business entity in which a local public official has a
substantial interest.'® Additionally, the issue of whether a vote or decision has a special
economic effect may be answered as a matter of law in the context of the purchase or sale of an
interest in real property. i

" TeX. LOC. Gov'T CODE § 171.002(a).

1§ 171.002(b).

UId. § 171.002(c).

" Tex. Aty Gen. Op. No. JC-0063 (1999).

" TEX. Loc, Gov'y Copi § 171.001(2).

" Tex. A’y Gen. Op. No, IM-424 (1986), a1 2.

" Tex. Aty Gen. Op. No. DM-309 (1994), at 2.

" Tex. Ay Gen Op. Nos. GA-0826 (2010). at 1. DM-267 (1993), at 2. JM-852 (1988), at 2.
Y Tex. Ay Gen. Op. No, GA-0334 (2005). at 6.

i,

" Tex. Att'y Gen. Op. No. GA-0796. at 4 (2010): Tex. Att'y Gen. L.O-98-052.

" Tex. Aw'y Gen. Op. No. GA-0136 (2004). at 3.

" Tex At'y Gen. Op. No. GA-0796 (2010). at 4 (discussing Daflas Ciy. Fiood Control Dist. No. I v. Cross, 815
S.W.2d 271, 281-82 (Tex. App.—Dallas 1991, writ denied)).
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Whether it is “reasonably foreseeable” that an action on the matter will have a special economic
effect on the value of the property, distinguishable from its effect on the public, is fact specific.*
In instances where the economic effect is direct and apparent at the time of the action, both a
court and the attorney general have concluded that the economic effect was “‘reasonably
foresecable.”?!

There are special rules beyond the filing of an affidavit and abstaining from voting that apply to
the adoption of a budget. If an item of the budget is specifically dedicated to a contract with a
business entity in which a member of the u9<m§_sm body has a substantial interest, the governing
body must vote on that line item ,v.%,_ﬂam_v\ The affected member may not generally
participate in consideration of that item.”

If a public official votes on a matter that he or she has a substantial interest in or fails to abstain
from further participation, the action of the governing body on the matter is not voidable, unless
the matter that was the mcg.mﬁ om the action would not have passed without the vote of the person
who had a substantial interest.”* A knowing So_u:o: of Chapter 171 is a Class A misdemeanor,
which is punishable by a fine and/or confinement.?

IL Local Government Code Chapter 176: Income and Gifts from, and Family
Relationships with Vendors

Chapter 176 of the Local Government Code requires certain local government officers 1o
disclose the receipt of gifts from and employment, business, and familial relationships with
vendors who conduct business, or consider conducting business, with local government entities.
The requirements apply to most political subdivisions, including cities.” The Chapter also
applies to a “local government corporation, a board, 83::205 district, or authority” whose
members are appointed by a mayor or the city council.’

A “local government officer” (officer) includes: (1) a mayor or city councilmember; (2)
director, administrator, or other person designated as the executive officer of the city; and (3) an
agent (including an employee) of the city éro exercises discretion in the planning,
recommending, selecting, or contracting of a vendor.™

An officer is required to file a conflicts disclosure statement in three situations.

% Tex. Att'y Gen. LO-96-049.
' Dailas Cryv. Flood Control Dist. No. | v. Cross, 815 S.W.2d 271, 278 (Tex. App.—Dallas 1991, writ denied): Tex.
>: y Gen. Op. No. GA-0796 (2010). at 6.
2 TEX. Lo, Gov't ConE § 171.005.
B r1d.
* 1d. § 171.006.
21, § 171.003; see also Marra v. State, 399 S.W.3d 664 (2013) (overturning a conviction under Local Government
Code Section 171.003).
* TEX. Loc. Gov'T CopE § 176.001.
T Id.
.
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An officer must file a statement if the officer or officer’s family member™ has an
employment or other business relationship with a vendor that results in the officer or
officer’s family member receiving taxable income of more than $2,500 in the preceding
twelve months.* An officer who only receives investment income, regardiess of amount,
is not required to file a disclosure statement. Investment income includes dividends,
capital gains, or interest income gained from a personal or business checking or savings
account or other similar account, a personal or business investment, or a personal or
business loan.”’

An officer is required to file a statement if the officer or officer’s family member accepts
one or more gifts (including lodging, transportation, and entertainment accepted as a
guest) from a vendor that has an aggregate value of more than $100 in the preceding
twelve months.™> An officer is not required to file a statement in relation to a gift,
regardless of amount. if the gift: (1) is a political contribution; (2) is food accepted as a
guest; or (3) is offered on account of kinship or a personal. professional, or business
relationship independent of the official status of the recipient. ™

An officer is required to file a statement if the officer has a family relationship with the
34
vendor.”

There is at least one exception to the three situations set out above. A local government officer
does not have to file a statement if the vendor is an administrative agency supervising the
performance of an interlocal mmnmmamﬂ.uu

An officer is required to file a statement no later than 5 p.m. on the seventh business day after the
date on which the officer becomes aware of facts that require a filing of the statement.*®

A “vendor” includes any person that enters or seeks lo enter into a contract with a o:v\.,ﬁ The
term also includes: (1) an agent of a vendor; (2) an officer or employee of a state agency when
that individual is acting in a private capacity; and (3) Texas Correctional Industries (but no other

state agency).

38

29

An officer’s “family member™ is a person related to the officer within the Frst degree by consanguinity (blood) or

alfinity (marriage). fd.

Id. § 176.003(a)(2)(A).

" Jd. §176.001.

32

Id. § 176.003(2)(2)(B) . It is important to remember that state law prohibits the acceptance of certain gifts. See,

e.g.. TEX. PENAL CODE §§ 36,02, 36.08.

FTEX. Loc. Gov'T CODE §§ 176.001(2-b), 176.003(a-1).

M 1d. § 176.003()(2)(C).  An officer has a family relationship with a vendor if they are related within the third
degree by consunguinity (blood) or second degree by affinity (marriage). /d. § 176.001.

“1d. § 176.003(a-2).

*Id. §176.003(b).

7 1d. §176.001.

BrId.



Chapter 176 applies to any written contract for the sale or purchase of real property, goods
. 309 . . . .
(personal property), or services.” A contract for services includes one for skilled or unskilled

: . 4
labor, as well as professional services.*’

A vendor is required to file a conflict of interest questionnaire if the vendor has a business
relationship with the city and has: (1) an employment or other business relationship with an
officer or an officer’s family member that results in the officer receiving taxable income that is
more than $2.500 in the preceding twelve months; (2) has given an officer or an officer’s family
member one or more gifts totaling more than $100 in the preceding twelve months; or (3) has a
family relationship with an officer.*’

A vendor is required to file a questionnaire not later than the seventh business day after the later
of the following: (1) the date that the vendor begins discussions or negotiations to enter into a
contract with the city or submits an application or response to a bid proposal; or (2) the date that
the vendor becomes aware of a relationship or gives a gift to an officer or officer’s family
member, or becomes aware of a family relationship with an officer.*”?

The statements and disclosures must be filed with the records administrator of the o:v\.t A
records administrator includes a city secretary, a person responsible for maintaining city records,
or a person who is designated by the city to maintain the statements and disclosures filed under
Chapter 176.**

A city that maintains a Web site is required to post on that site statements and disclosures that are
required to be filed under Chapter 176.*° However, a city that does not have a Web site is not
required to create or maintain one. ™

An officer or vendor who knowingly fails to file a statement or a disclosure when required to do
so cominits a Class A, B, or C misdemeanor, depending on the amount of the contract.*’ It is an
exception to prosecution that an officer/vendor files a statement/questionnaire not later than the
seventh day after the date the person receives notice from the city of the alleged violation.** The
validity of a contract between a city and a vendor is not affected solely because a vendor fails to
file a questionnaire.*

The Texas Ethics Commission is charged with creating statements and disclosure forms. The
forms (Form CIS and Form CIQ) may be found at https://www.ethics.state.tx.us/forms/conflict/.

H 1d. §176.006(a).

2 1d. §176.006(a-1).

“ Jd. §§176.003(b). 176.006(a-1).
Y Id. §176.001(5),

T Id. § 176.009.

7 Id. §§ 176.013.

Y 1d. § 176.006(1).



IIl.  Government Code Chapter 553: Property Acquired with Public Funds

Chapter 553 of the Government Code provides that a “[a] public servant who has a legal or
equitable interest 1n property that is to be acquired with public funds shall file an affidavit within
10 days before the date on which the property is to be acquired by purchase or condemnation.”"

Chapter 553’s affidavit requirement applies to a “public servant,” defined as a person who is
elected. appointed, employed, or designated, even if not yet qualified for or having assumed the
duties of office, as: (1) a candidate for nomination or election to public office; or (2) an officer of
government.”’

The term “public funds” is defined to “include[] only funds collected by or through a
government.”™  The language of Chapter 553 suggests that a public servant is required to
disclose his/her interest in property even when the property is to be acquired by a separate
governmental entity with which the public servant is not affiliated. There appears to be no case
or attorney general opinion that addresses this issue. Thus, a public servant or official subject to
Chapter 553 should consult his/her private legal counsel regarding the application of Chapter 553
in this scenario.

Chapter 553 is not, by its language, limited to real property interests. Thus, if a public servant
has a legal or equitable interest in any real (e.g., land) or personal (e.g., a vehicle) property
acquired with public funds, and has actual notice of the acquisition or intended acquisition of the
property, the public servant should file a Chapter 553 affidavit.**

A Chapter 553 affidavit has to be filed within ten days before the date on which the property is to
be acquired by purchase or condemnation.™ The affidavit is filed with the county clerk of the
county in which the %c_u:o servant resides as well as the county clerk of each county in which the
property is located.’

The affidavit must include: (1) the name of the public servant; (2) the public servant’s office,
public title, or job designation; (3) a full description of the property; (4) a full description of the
nature, type, and amount of interest in the property, including the percentage of ownership
interest; (5) the date the public servant acquired an interest in the property; (6) the following
verification: “I swear that the information in this affidavit is personally known by me to be
correct and contans the information required by Section 553.002, Government Code;” and (7) an
acknowledgement of the same type required for recording a deed in the deed records of the
county.” An affidavit example is available on our Web ite  at:
https://www.tml.org/DocumentCenter/View/275/Chapter-553-Property-Affidavit-Sample-PDF.

sn

TEX. Gov 1 CODE § 553.002(a).
M Id. § 553.001(2).

*21d. § 553.001(1).

P 1d. § 553.002.

* TEX. Gov'T CODE § 553.002(a).
* 1d. § 553.002(c).

3 1d. § 553.002(b).



A person who violates Section 553.002 of the Government Code by failing to file the required

affidavit is presumed to have committed a Class A misdemeanor offense if the person had actual

notice of the acquisition or intended acquisition of the legal or equitable interest in the
57

property.

IV.  Local Government Code Chapter 145: Financial Disclosure in Cities with a
population of 100,000 or more

Local Government Code Chapter 145’s financial disclosure requirements apply only in a city

with a population of 100,000 or more.”® In general terms, Chapter 145:

1. requires each mayor, each member of a city council, each city attorney, each city
manager, and each candidate for city office filled by election to file an annual financial
statement with the city clerk or mmnnmEJ:m ?

o

requires that the financial statement include an account of the financial activity of the
covered individual and the individual’s spouse and dependent children, if the individual
had control over that activity; and®

3. requires that the financial statement include all sources of income: shares of stocks
owned, acquired, or sold; bonds. notes, or other paper held, acquired, or sold; any
interest, dividend, royalty, or rent exceeding $500; each person or institution to whom a
personal debt of $1,000 or more exists; all beneficial interests in real property or
businesses owned, acquired, or sold; certain gifts received; income in excess of $500
from a trust; and a list of all boards of directors on which the individual serves; and
information about certain contracts with a governmental entity.®!

Candidates for elected city office are required to file the financial disclosure statement not later
than the earlier of: (1) the twentieth day after the deadline for filing an application for a place on
the ballot in the election; or (2) the fifth day before the date of the election.® Annually. the
mayor, city councilmembers, the city manager. and the city attorney™ must file a financial
disclosure statement for the preceding year by April 30.% A new cily manager or a new city

7 Id. § 553.003.

™ Tex. Loc. Gov't CODE § 145.001.

' Id. §§ 145.002-.003.

" TEX. Loc. Gov'T CODE § 145.003(b)(2), TEX. GOv'T CODE § 572.023(1).

“TEX. Loe. Gov'T CoPE § 145.003(b)(2), TEX. Gov'T CODE § 572.023(h).

P TEX. LoC. Gov'T CODE § 145.004(c).

* While there appears 1o be no case or opinion directly on point, advisory opinions issued by the Texas Ethics
Comimnission suggest that an interim city manager or city attorney that has all the dulies and powers of a permanent
city manager or attorney would also be subject to this requirement. See Ethics Advisory Opinion Nos. 27 (1992),
265 (1995).

* TEX. LOC. GOV'T CODE § 145.004, TEX. GOV T CODE § 572.026(a).



attorney must file a financial disclosure statement within forty-five days of assuming the duties
- . 65
of office.

City ofticers and candidates for elected city office must generally file the financial statement on
a form (Form PFS-LOCAL) provided by the Texas Ethics Commission, available here:
https://www ethics.state. tx.us/forms/QuickFind AForm.php.”® A detailed listing of the required
contents is found in Section 572.023 of the Texas Government Code. If information in the
financial disclosure form is required to be filed by category, Section 572.022 sets forth reporting
categories. The city secretary must deliver (by mail, personal delivery, e-mail, or other
electronic transfer) copies of the form to city officers and candidates for city office within certain
time deadlines.®’

The completed financial disclosure statement is filed with the city clerk or secretary.® These
statements are public records and are (o be maintained so as to be accessible to the public during
regular office hours.®

Both criminal and civil penalties may be imposed for failure to file a financial disclosure
statement. An offense under Chapter 145 is a Class B misdemeanor, which is punishable by a
fine up to $2,000 and/or confinement up to 180 days.” Section 145.010 sets forth a process
whereby a civil penalty up to $1,000 may be assessed upon failure to comply after notice is
received from the city attorney.

The city secretary shall grant an extension of not more than sixty days for the filing of the
financial disclosure statement to a city officer or a person appointed to a city office if: (1) the
individual makes an extension request before the filing deadline; or (2) the individual’s physical
or mental capacity prevents cither the filing or the request for an extension before the filing
date.”’ Extensions shall not be granted to candidates for elected city office,

The city secretary shall maintain a list of the city officers and candidates required to file a
financial disclosure statement. No later than ten days after the filing deadline, the city secretary
shall provide a list to the city attorney showing for each city officer and candidate for city office:
(1) whether the individual filed a timely statement; (2) whether the individual was granted an
extension and the new filing deadline; or (3) whether the individual did not timely file a financial
statement or receive an extension of time.”

65

TeX. Loc. Gov'r CopE § 145,004, TEX. Gov'T CODE § 572.026(c).

**TEX. LOC. GOV’T CODE § 145.005(a).

Id. §§ 145.002, 145.005(b)

" 1d. § 145.003(b).

® 1d. § 145.007(a). On the written request of the municipal court judge or a candidate tor municipal court judge, the
residence address of the judge. the judge’s spouse. or the candidate for judge shall be removed or redacted belore the
financial statement is made available to the public. Id. § 145.007(d). (Note: A municipal court judge appears to be
subject 1o Chapter 145 only if the office is filled by election.)

M Id. § 145.009.

" Id. § 145.004(e).

7 1d. § 145.004(1).

THId. § 145,008,
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V. Government Code Section 2252.908: Vendor Disclosure of Interested Parties

Government Code Section 2252.908 is a governmental transparency law originally o:mﬁma by
H.B. 1295 in 2015. It prohibits a governmental entity (defined to include a o=< Yy or state
agency from. entering into certain contracts with a.business entity unless the business entity
submits a disclosure of interested parties (a Form 1295).

The Texas Ethics Commission (Commission) is charged with adopting rules to implement the
statute, developing the disclosure of interested parties form, and posting the form on its Web

5
site.”

This new disclosure law applies only to.contracts that: (1) require an action or vote by the city
council before the contract may be signed; (2) have a value of at least $! million; or (3) are for
services that would require a person to register as a lobbyist under Chapter wom.qm Pursuant to
the Commission’s rules, a contract does not require an action or vote by the city council if:

1. The governing body has legal authority to delegate to its staff the authority to
execute the contract;

2. The governing body has delegated to its staff the authority to execute the
contract; and

3. .The governing body does not

e

with which the contract is entered into.

participate in the selection of the business entity
7

It is important to note that the Commission defines the term “contract” to include an amended,

extended, or renewed contract.’® A new rule, effective January 1, 2017, further clarifies when a
. . . - ' L rls

change to an existing contract triggers the filing of a disclosure form.”®

The business entities subject to this law are those entities “recognized by law through which
business is conducted, including a sole proprietorship, partnership, or corporation.”™ The
Commission’s rules clarify that the term “business entity” includes nonprofits, but does not’
include a m0<03=,_m:6_ entity: 8l That means, for instance, if a city executes an interlocal
agreement with another city the disclosure requirements of Section 2252.908 are not triggered.

™ TEX. GOV'T CODE § 2252.908( (a)(2) (defining “governmental entity” to include a city, county. public school

aZ:S or speciai-purpose district or authority).
S 1d. § 2252.908(g).
7 Id. § 2252.908(b); but see id. § 2252.908(c) (expressly exempting certain contracts including a contract with a
publicly wraded business entity, a contract with an electric utility, and a contract with a gas utility).
TITAC. §46.1(c).
™Id. § 46.3(a).
”1d. § 46.4.
" TEX. Gov'T CODE § 2252.908(a)(1).
I T.A.C §46.3(b).

11



Exactly what types of interested parties must a business entity disclose? A business entity must

. 5 . . o D d ol
disclose: (1) a person who has a controlling interest in the business; and (2) any intermediary."
The Commission defines the terms “controlling interest” and “mtermediary” as follows:

“Controlling interest” means: (1) an ownership interest or participating interest in
a business entity by virtue of units, percentage, shares, stock, or otherwise that
exceeds 10 percent; (2) membership on the board of directors or other governing '
body of a business entity of which the board or other governing body is composed
of not more than 10 members; or (3) service as an officer of a business entity that
has four or fewer officers, or service as one of the four officers most highly
compensated by a business entity that has more than four officers.

“Intermediary,” ......means, a person who actively participates in the facilitation of
the contract or negotiating the contract, including a broker, adviser, attorney, or
representative of or agent for the business entity who:

(1) receives compensation from the business entity for the person’s participation;
(2) communicates directly with the governmental entity or state agency on behalf
of the business entity regarding the contract; and

(3) 1s not an employee of the business entity or of an entity with a controlling
interest in the business entity. o

It is quite possible that, although a business entity is subject to Section 2252.908, no interested

parties will exist. Thus, a business entity may end up filing a form that has very little information
on it.

The process for completing and submitting Form 1295 is as follows:

1. A business entity must use the Oogg_vm_os s online filing application to enter the
required information on Form 1295.%

2. The completed Form 1295 must be m_oa with the city “at the time the business entity
submits the signed contract” to the city.®

3. The city must notify the Commission, using the Commission’s filing application, of
the receipt of the filed Form 1295 and non_mom:oz of filing not later than the 30th day
after the date the city receives the disclosure.*

To further explain the process, the Commission has prepared instructional videos and a “FAQ”
document, available here: hups: www .cthics.state.tx.us filinvinlo QuickFile ARepornt php (under
“Filing a 1295 Certificate”).

M Id. § 46.3(d).

B 1d. § 46.3(0).(e).

M d. § 46.5.

*TEX. Gov'T CODE § 2252.908(d).

M Id. § 2252.908(H). | T.A.C. § 46.5(c).

12



In order for a business entity to complete Form 1295, it will need some information from the
city. Although not required by Scction 2252.908, the Commission’s rules provide that the
business entity must include on the form an “identification number used by the [city] . .. o track
or identify the contract for which the form is being filed.”™" Even though the rules provide for
such a number, nothing in the rule requires a city to create a numbering system of any type.

The whole purpose behind this new disclosure requirement is to give the public more
information about government contracts. To that end, the Commission is required to post the
completed Form 1295 on its Web site within seven business days after receiving notice from the
city that the city has received the filed Form 1295 and certification of filing.® In addition, cities
must provide the completed forms in accordance with the Public Information Act.

The Commission takes the position that it does not have any authority (beyond rulemaking and
adoption of the form) to enforce or interpret Government Code Section 2252.908.% Al the
possible ramifications for a city's failure to comply with Section 2252.908 are unclear at this
time. As for a business entity, the statute requires a Form 1295 disclosure contain “a written,
unsworn declaration subscribed by the authorized agent of the contracting business entily as true
under penalty of perjury.””’

VI Miscellaneous Conflicts Provisions

A. Plat Approval

A provision governing conflicts of interest in the plat approval process was added to state law in
1989. It requires “{a}] member of a municipal authority responsible for approving plats [who) has
a substantial interest in a subdivided tract” to file an affidavit stating the nature and extent of the
interest and abstain from further participation in the matter.”' The affidavit must be filed with the

municipal secretary or clerk before a vote or decision regarding the approval of a plat for the
tract.

For purposes of this disclosure requirement, “subdivided tract” means a tract of land, as a whole,
that is subdivided. The term does not mean an individual lot in a subdivided tract of land.”?

A person has a substantial interest in a subdivided tract if the person:

1. has an equitable or legal ownership interest in the tract with a fair market value of
$2,500 or more;

Y1 T.AC. § 46.5(a)(4).

* TEX. GOV'T CODE § 2252.908(g), 1 T.A.C. § 46.5(d).

H Cf., e.g., TEX. GOV'T CODE §§ 571.061 (listing the laws thal the Commission administers and enforces), 571.091
(listing the statutes about which the Commission may issue advisory opinions).

U Id. § 2252.908(e)(2): see also TEX. PENAL CODE ch. 37 (providing for offense of perjury).

' TeX. Loc. Gov’T CODE § 212.017(d).

Id. §212.017().



2. acts as a developer of the tract;

3. owns 10% or more of the voting stock or shares of or owns either 10% or more or
$5,000 or more of the fair market value of a business entity that:
(A) has an equitable or legal ownership interest in the tract with a fair market
‘value'of 2,500 or more; or
(B) acts as a developer of the tract; or

4. receives in a calendar year funds from a business entity described in (3) that exceed
10% of the person’s gross income for the previous year.

A person is also considered to have a substantial interest in a subdivided tract if the person is
related in the first degree by consanguinity or affinity to another person who has a substantial
interest in the tract. An offense under this subsection is a Class A misdemeanor.” The {inding by
a court of a violation of this requirement does not render voidable an action of the municipal
authority responsible for approving plats, unless the measure would not have passed without the
vote of the member who violated the requirement.”

B. Selection of City Depository

Local Government Code Section 131.903 regulates conflicts of interest with respect to a city’s
selection of a depository. A bank is disqualified from serving as the depository of the city if an
officer or employee of the city who has a duty to select the depository owns or has a beneficial
interest, individually or collectively, in more than 10 percent of the outstanding capital stock of
the bank.” In other words, a city council may not select a bank as the city’s depository if a
mayor or councilmember owns more than 10 percent of the bank.

If an officer or employee of the city is a director or officer of the bank, or owns 10 percent or less
of the capital stock of the bank, the bank is not disqualified from serving as the city’s depository
so long as: (1) the interested officer or employee does not vote or take part in the proceedings;
and (2) a majority of the other members of the city council vote to select the bank as the
aono%o@.ﬁ

The attorney general has concluded that Section 131.903 is an exception to the general conflicts
of interest statute in Chapter 171 of the Local Government Code.”® That being said, TML
attorneys advise that any local public official with a “substantial interest” in a bank, as that term
is defined by Chapter 171 of the Local Government Code, comply with the Chapter 171
requirements of (1) filing an affidavit that discloses the potential conflict; and (2) abstaining

1. § 212.017(h).

M rd§ 212.017(e).

“1d. § 212.017(H).

O Id. § 131.903(a)(2).

id

* Tex. Att'y Gen. LO-97-093.
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from participating in the selection of the bank, even if the potential conflict doesn’t trigger the
specific conflict of interest provision under Local Government Code Section 131,903,

C. Prohibition Against Acting as a Surety

There are various instances in which a city may require an entity with which it contracts to
o R ) . 9¢ s .
utilize a surety (sometimes referred to as a guarantor or secondary obligor).”” In addition, certain

city officers may be required to execute a bond in conjunction with their office.'®

A local public official commits a Class A misdemeanor offense if the official knowingly: (1)
acts as a surety for a business entity that has work, business, or a contract with the governmental
entity or (2) acts as a surety on any official bond required of an officer of the governmental
@B:Q.:: For the purposes of these violations, a “local public official” is defined to mean “a
member of the governing body or another officer, whether elected, appointed, paid, or unpaid, of
any . . _.%:Ein%&:v. . . . who exercises responsibilities beyond those that are advisory in
nature.”

D. Profession-Specific Requirements

While it is beyond the scope of this publication to discuss in detail, it is important to remember
that vendors must sometimes comply with disclosure requirements that are specific to their
profession. For instance, investment advisers must disclose to their clients (on Form ADV)
ownership and other details about their firm through the Securities and Exchange Commission’s
Investment  Adviser Public Disclosure Web site.  See https://www.sec.gov/fast-
answers/answerscrdhtm.html.

% See, e.g., Wisenbaker v. Johnny Folmar Drilling Co.. 334 S.W.2d 465, 466 (Tex. Civ. App.—Texarkana 1960,
writ dism’d){describing that the City of Quitman had filed suit against a drilling company and its surety on the
company's performance bond for breach of contract).

1 See, e.g.. TEX. Loc. Gov™r CODE § 22.072(c) (authorizing the city council in a type A general Jaw city to require
municipal officers to execute a bond payable to the city and conditioned that the officer will faithfully perform the
duties of the office).

' TEX. Loc. Gov'T CODE § 171.003; see also Tex. A’y Gen. Op. No. KP-0132 (2017) (concluding that 171.003
does not prohibit a local public official from acting as a surety on a bail bond, i.c., 4 surety for an individual made to
secure the release of an individual defendant from the State’s custody).

"2 Tex. Loc. Gov'T CoDE § 171.001(1).
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Voting Stock of a corporation means all classes of
Capital Stock of such corporation then outstanding
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directors.
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Voting Stock means, with respect to any Person,
shares of such Person’s Stock having the right to
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Examples of Voting Stock in a
sentence

Except as otherwise provided by law or by the
Certificate of Incorporation, the holders of a majority
of the Voting Stock, represented in person or by proxy,
shall constitute a quorum at a meeting of
stockholders, except that when specified business is
to be voted on by a class or series of stock voting as a
class, the holders of a majority of the shares of such
class or series shall constitute a quorum of such
class or series for the transaction of such business.

The stockholders of the Corporation shall also have



the power to adopt, amend, alter, change or repeal the
Bylaws at any special meeting of the stockholders of
the Corporation if duly called for that purpose
(provided that, in the notice of such special meeting,
notice of such purpose shall be given), or at any
annual meeting, by the affirmative vote of the holders
of a majority of the Voting Stock.

Subject to the provisions of the Certificate of
Incorporation, these By-laws may be altered, amended
or repealed, or new By-laws enacted, at any special
meeting of the stockholders if duly called for that
purpose (provided that in the notice of such special
meeting, notice of such purpose shall be given), or at
any annual meeting, by the affirmative vote of a
majority of the voting power of the Voting Stock,
voting together as a single class.

More Definitions of Voting Stock

Voting Stock means, with respect to any person,
such person’'s Equity Interests having the right to



vote for the election of directors of such person
under ordinary circumstances.
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Voting Stock means with respect to any Person, (a)
one (1) or more classes of Capital Stock of such
Person having general voting powers to elect at
least a majority of the board of directors, managers
or trustees of such Person, irrespective of whether
at the time Capital Stock of any other class or
classes have or might have voting power by reason
of the happening of any contingency, and (b) any
Capital Stock of such Person convertible or
exchangeable without restriction at the option of the
holder thereof into Capital Stock of such Person
described in clause (a) of this definition.
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Voting Stock means, with respect to any person, any
class or classes of Equity Interests pursuant to
which the holders thereof have the general voting
power under ordinary circumstances to vote in the
election of the Board of Directors of such person.
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Voting Stock means outstanding shares of capital
stock of the Corporation entitled to vote generally
for the election of directors;
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Voting Stock of an entity means all classes of
Capital Stock of such entity then outstanding and
normally entitled to vote in the election of directors
or all interests in such entity with the ability to
control the management or actions of such entity.
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Voting Stock means, with respect to any Person, all
classes and series of Capital Stock of such Person
the holders of which are ordinarily, in the absence of
contingencies, entitled to vote in the election of the
directors, managers or trustees (or other persons
performing similar functions), as the case may be,
of such Person.
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Voting Stock as applied to any Person, means
shares, interests, participations or other equivalents
in the equity interest (however designated) in such
Person having ordinary voting power for the election
of a majority of the directors (or the equivalent) of
such - Person, other than shares, interests,
participations or other equivalents having such
power only by reason of the occurrence of a
contingency.
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LOCAL GQVERNMENT CODE
TITLE 5. MATTERS AFFECTING PUBLIC OFFICERS AND EMPLOYEES

SUBTITLE C MATTERS AFFECTING PUBLIC OFFICERS AND EMPLOYEES OF MORE THAN ONE TYPE OF LOCAL
GOVERNMENT

CHAPTER 171. REGULATION OF CONFLICTS OF INTEREST OF OFFICERS OF MUNICIPALITIES. COUNTIES, AND
CERTAIN OTHER LOCAL QGOVERNMENTS

Sec 171 i DEFINITIONS In this chapter:
o wavv *Local public officlal® f=ans a member of the governing body or another officer
whether elected, appointed, p..u. o unpuid, of any distrivt (including a school district), coun

municipality, precinct, ceantral appraisal district, transit authority or district, or other local
governmental entity whe exerci:es responsibilities beyond those that are advisory in nature.
{2) ‘Busdiness manhﬂ<g means a sole proprietorship, partnership. firm, corporation, holding
»

compeny. io.i.t-stock company, receivership, trust, or any other entity recognized by law.
Acts 1987, 70th Leg.. ch. 149, Sec. 1, eff. Sept. 1. 1987.

Sec. 171.002. SUBSTANTIAL INTEREST IN BUSINESS ENTITY. {a) For purposes of this chapter, a

person has a substantial interest in a business entity if:

(1) the person owns 10 parcentor-more of the voting mnon_nwon shares of the business

entity or owns e.ther .’ percent or mors or $!% 400 or more of the fair market value of the
bueiness entity: or
(2) funds received by the person from the business entity exceed 10 percent of the
person’': s+~ income for the previous year.
hkdv A perscn has a substantiasl interest in real unormﬁmﬂan the :interest is an equitable or
€fal ownersnip with o falr wAEKer vaTie oP e oot hove
{c) A local public wilicial is considered to have a substantial interest under this section if

a person related tec the official in the first degree by consanguinity or affinity, as determined

under Chapter . Government Code. has a substantial interest under this section.

Acts 1987, 70th Leg., ch. 149, Sec. 1, eff. Sept. 1, 1987. Amended by Acts 1989, 7ist Leg.. ch. 1
Sec. 40{a), eff. Aug. 28, 1989; Acts 1991, 7Znd Leg., ch. 561, Sec. 37, eff. Bug 26, 1991 Acts
1995, 74th Leg.. ch. 76, Sec. 5.95(27), eff. Sept. 1, 1995: Acts 1997, 75th Leg.. ch. 849, Sec. 1
eff. Sept. 1, 1697.

Sec. 171.0025. APPLICATION OF CHAPTER TO MEMBER OF HIGHER EDUCATION AUTHORITY. This chapter
does not apply tc a board member of a higher education authority created under Chapter .
Education Code, unless a vote, act, or other participation by the board member in the affadirs of
the higher education authority would provide a financial benefit to a financial institution,
school, college, or university that is:

(1) a source of income to the board member: or
{2) a business entity in which the board member has an interest distinguishable from a

financial benefit available to any other similar financial institution or other school, college, or

upiversity whose students are eligible for a student loan available under Chapter . Education
Code.
Added by Acts 1989, 7lst Leg., ch. 1, Sec. 4i(a), eff. BAug. 28, 1989
Sec, 171.003. PROHIBITED ACTS:; PENALTY. (a) A local public official commits an offense if

the official knowingly:

(1) violates Section :

{2) acts as surety for a business entity that has work, business, or a contract with the
governmental entity; or

(3) acts as surety on any official bond required of an officer of the governmental entity.

{b) An offense under this section is a Class A misdemeanor.
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PRACTICE OF LAW
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Tnl A county Judge or county commissioner that hes &

3

ubstantiel interest 1n & Dusiness entity
ag described by Subscction fa) must ¢ouwply with this chapter

fey A judge of a2 constitutieonal county court may not enter a courl appearance or sign court
nlesgings ag an attorney in any matter hefore:
11} the court over which the judge presides: or

(2} any court in this state over which the Jjudge' s court exercises appelilate

fd} Upon compliance with this chapter, a county judge or commissioner may practice law in the

courts Lozarad in the county where the county judge or commisszioner serves,

Added by Acts 2003, 78th Leg., ch. 227, Sec. 21, eff. Sept. 1, 2003, Acts 2003, 78th Leg., ok
E

1286, Sec. 3, Sune 20, 2003,
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Voting Stock of any specified Person as of any date
means the Capital Stock of such Person that is at the
time entitled to vote in the election of the Board of
Directors of such Person.

Voting Equity Interests means Equity Interests which
at the time are entitled to vote in the election of, as
applicable, directors, members or partners generally.

Voting Rights The portion of the voting rights of all of
the Certificates which is allocated to any Certificate.
As of any date of determination, (a) 1% of all Voting
Rights shall be allocated to each Class of Notional
Amount Certificates, if any (such Voting Rights to be
allocated among the holders of Certificates of each
such Class in accordance with their respective
Percentage Interests), and (b) the remaining Voting
Rights (or 100% of the Voting Rights if there is no
Class of Notional Amount Certificates) shall be
allocated among Holders of the remaining Classes of
Certificates in proportion to the Certificate Balances
of their respective Certificates on such date.

Beneficial Ownership Interest means the right to
receive payments and notices with respect to the
Bonds held in a Book Entry System.
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Business Entity

A business entity 1s detined as “a sole propnetorship, partnership, firm, corporation, holding
company, joint-stock company, receivership, trust, or anv other entity recognized by law ™ TEX.
Loc. Gov't CopEe § 171.001(2). . A nonprofit nsmmm-a.wmg is also considered a business entity.
Tex. Att'y Gen. Op. No. JM-424 (1986) at 2. ‘The term also includes a business entity that
represents an entity or person with an interest in a matter before the city council. Tex. At’y Gen.
Op. No. DM-309 (1994), at 2. A cily and other public entities, such as a stale university or school
district. are not a business entity. Tex. Aty Gen. Op. Nos. DM-267 (1993), at 2, IM-852 (1988),

at 2.

Further Participation

The limit on “further participation™ does not preclude the interested public official from attending
meetings, including executive session meetings, relevant to the matter in which he has a
substantial interest, provided that the official remains silent during the deliberations. Tex. Att’y
Gen. Op. No. GA-0334 (2005), at 6. As such, an interested public official does not participate in
a matter by merely attending an executive session on the matter and remaining silent during the
deliberations. Id.

Special Economic Effect

The question of whether a vote or decision has a “special economic effect” on a business entity or
on the value of real property is generally a question of fact. Tex. Att’y Gen. Op. No. GA-(796, at
4 (2010); Tex. Att’y Gen. LO-98-052. However, a vote or decisien will, as a matter of law, have
a “special economic effect” if the governing body considers purchasing goods or services from a
business entity in which a local public offictal has a substantial interest. Tex. Att’y Gen. Op. No.
GA-0136 (2004), at 3. Additionally, the issue of whether a vote or decision has a special
economic effect may be answered s a matter of law in the context of the purchase or sale of an
interest in real property. Tex Att’y Gen. Op. No. GA-0796 (2010), at 4 (discussing Dallas Cnry.
Flood Control Dist. No. I v. Cross, 815 S.W.2d 271, 281-82 (Tex. App.-Dallas 1991, writ
denied).

Reasonably Foreseeable

Whether it i1s “reasonably foreseeable™ that an action on the matter will have a special economic
effect on the value of the property, distinguishable from its effect on the public, is fact specific.
Tex. Att’y Gen LO-96-049. In instances where the economic effect is direct and apparent at the
time of the action, both a court and the attorney general have concluded that the economic effect
was “reasonably foreseeable.” Daflas Cnty. Flood Control Dist. No. I v. Cross, 815 S.W.2d 271,
278 (Tex. App.—Dallas 1991, writ denied), Tex. At’y Gen. Op. No. GA-0796 (2010), at 6.

Budget Adoption'
There are special rules beyond the filing of an affidavit and abstaining from voting that apply to

the adoption of a budget. If an item of the budget is specifically dedicated to a contract with a

business entity in which a member of the.governing body has a substantial interest, the moﬁ.aﬁmm
body must vote on that line item separately. ' TEX. LoC. GOV'T CODE § 171.005. "The affected '

member may not generally participate in consideration of thatitem. Id.

Depositories

A city may select a bank as its depository even if one or more of the members of the governing
body is an officer or director of the bank or owns or has a beneficial interest, individually or
collectively, in ten percent or less of the outstanding capital stock of the bank. so long as two
conditions are met. fd. §131.903(a)(2). First, a majority of the members of the governing body
must vote to select the bank as a depository. fd. §131.903(a)(2)}{A). Second, the interested



member must abstain from voting or taking part in the proceedings. /d. §131.903(a)(2)(B). The
attorney general has concluded that this provision regarding conflicts of interests in the selection
of depositories is an exception to Chapter 171, Tex. Att’y Gen. LO-97-093.

Public Official Acting Individually .
The attorney general has concluded that when the law contemplates an individual public official
perform a specific duty, Chapter 171’s disclosure and abstention requirements may not apply.
Tex. Att’y Gen. Op. Nos. GA-0784 (2010), GA-0510 (2007). The attorney general recognizes
that the term “local public official™ as defined in Chapter 171 could be an individual official or an
official who is a member of a governing body. Tex. Att’y Gen. Op. No. GA-0784 (2010), at 4.
And while an official acting individually does not “vote,” arguably such an official may make a
“decision.” Id. Thus, when the law imposes on a single, specific official a duty and the official
has a conflict under Chapter 171, the attorney general has concluded that the legislature could not
have intended for the disclosure and abstention requirements to apply. Id. (concluding that
section 171.004’s disclosure and abstention requirements did not apply to a sheriff’s statutory bail
bond and forteiture duties).

Enforcement

If a public official votes on a matter that he or she has a substantial interest in or fails to abstain
from further participation, the action of the governing body on the matter is not voidable, unless
the matter that was the subject of the action would not have passed without the vote of the person
who had a “substantial interest.” TEX. LOoC. GOv’T CODE §171.006. A knowing violation of
Chapter 171 is a Class A misdemeanor, which is punishable by a fine and/or confinement.

Updated November 2017
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Chapter 171 of the Local Government Code — Conflicts of Interest

Chapter 171 of the Local Government Code regulates local public officials” conflicts of interest.
TEX. Loc. Gov’T CODE §§ 171.001-.010. It prohibits a local public official from voting on or
participating in a matter involving a business entity or real property in which the official has a
substantial interest if an action on the matter will result in a special economic effect on the
business that is distinguishable from the effect on the public, or in the case of a substantial
interest in real property, 1t is reasonably foreseeable that the action will have a special economic
effect on the value of the property, distinguishable from its effect on the public. Jd. §171.004(a).

A public official who has such interest is required to file, before a vote or decision on any matter
involving the business entity or real property, an affidavit with the city’s official record keeper,
stating the nature and extent of the interest. Jd. §171.004(b). ln addition, a public official is
required to abstain from further participation in the matter. /d. However, a public official that is
required to file an affidavit is not required to abstain from participating 1n the matter it a majority
of the members of the governing body have a substantial interest and are required to file and do
file affidavits of similar interests on the same official matter. Id. §171.004(c).

Local Public Official

A “local public official” ts defined as “a member of the governing body or another officer,
whether elected, appointed, paid, or unpaid, of any... municipality .. or other local governmental
entity who exercises responsibilities beyond those that are advisory in nature.” Id. §171.001(1).
This term includes a member of a planning and zoning commission. Tex. Att’y Gen, Op. Nos.
KP-0105 (2016), DM-309 (1994).

Substantial Interest |

A public official has a substantial interest in a business entity if the official:

(1) owns 10 percent or more of the voting stoek or shares of the business entity: (2) owns
either 10 percent or more or $15,000 or more of the fair market value of the business
entity: or

(3) receives funds from the business entity that exceed 10 percent of the person’s gross
income for the preceding year.

TEX. LOC. GOV'T CODE §171.002(a).

A person has a substantial interest in real property if the interest is an equitable or legal
ownership interest with a fair market value of $2,500 or more. fd. §171.002(b).

A public official is also considered to have a substantial interest in a business entity or real
property if the official’s relative within the first degree of consanguinity (blood) or affinity
{marriage) has a substantial interest in the business entity or real property. [d. §171.002(c). As
such. any “substantial interest” that a public official’s spouse, parent, child, step-child, father or
mother-in-law, or son or daughter-in-law has is imputed to the public official. TEX. Gov’T CODE
§§ 573.023-.024; Tex. Att’y Gen. Op. No. DM-267 (1993), at 2; Tex Att'y Gen. LO-95-080, at
3. For example, a public official has a “substantial interest” in a business that employs the
official’s daughter if the official’s daughter earns a small income, which exceeds ten percent of
her gross income. See Tex Att’y Gen. Op. No. JC-0063 (1999).



CHAPTER 171. REGULATION OF CONFLICTS OF INTEREST OF OFFICERS OF MUNICIPALITIES, COUNTIES,
AND CERTAIN OTHER LOCAL GOVERNMENTS

Sec. 171.002. SUBSTANTIAL INTEREST IN BUSINESS ENTITY. (a) For purposes of this chapter, a person
has a substantial interest in a business entity if:

(1) the person owns 10 percent or more of the M,..o”..:m Bonx.@:m_‘mm of the business entity or owns
either 10 percent or more or $15,000 or mare of the fair market value of the business entity:

Question: (If there are 4 Board members on KSC who make voting decisions, Do they not own 10% or
more of the voting stock? If NO, please explain)

no one member meetsthat definition under ¢Business entity” o

Sec. 171.003. PROHIBITED ACTS; PENALTY. (a) A local public official commits an offense if the official
knowingly:

(1) violates Section 171.004; (Is the KSC board in violation of 171.004 since it appears that there is a
substantial interest in the business?)

Sec. 171.004. AFFIDAVIT AND ABSTENTION FROM VOTING REQUIRED. (a) If a local public official has a
substantial interest in a business entity or in real property, the official shall file, before a vote or decision
on any matter involving the business entity or the real property, an affidavit stating the nature and
extent of the interest and shall abstain from further participation in the matter if:

Question: Since the board is currently making all business decisions, were affidavits completed as
required?) If so, do we have copies of those affidavits? if no conflict of interest, Can you explain why
there is no COI?

{1) in the case of a substantial interest in a business entity the action on the matter will have a special
economic effect on the business entity that is distinguishable from the effect on the public; or



{2) in the case of a substantial interest in real property, it is reasonably foreseeable that an action on the
matter will have a special economic effect on the value of the property, distinguishable from its effect on
the public.

{(b) The affidavit must be filed with the official record keeper of the governmental entity. (Where and
When were these affidavits filed and who would be the official record keeper?)

{c) If a local public official is required to file and does file an affidavit under Subsection (a), the official is
not required to abstain from further participation in the matter requiring the affidavit if a majority of the
members of the governmental entity of which the official is a member is composed of persons who are
likewise required to file and who do file affidavits of similar interests on the same official action.

Questiaon: If the affidavits were completed, it appears that there would be no COI or reason to abstain.
Is this correct? Again where would we find the affidavits?)

Lnsvier: (o

Sec. 171.005. VOTING ON BUDGET. (a) The governing body of a governmental entity shall take a
separate vote on any budget item specifically dedicated to a contract with a business entity in which a
member of the governing body has a substantial interest.

{b) Except as provided by Section 171.004(c), the affected member may not participate in that separate
vote. The member may vote on a final budget if:

{1) the member has complied with this chapter; and
(2) the matter in which the member is concerned has been resolved

Question: Since the councilmembers sit on both the City Council and KSC Board, are they able to vote
on any budget items that pertain to the KSC? Why or why not?

Sec. 171.009. SERVICE ON BOARD OF CORPORATION FOR NO COMPENSATION. It shall be lawful for a
local public official to serve as a member of the board of directors of private, nonprofit corporations

when such officials receive no compensation or other remuneration from the nonprofit corporation or
other nonprofit entity



Question: Since the KSC board is 2 non-compensated seat, then it sounds like it is possible for the City
Council members to serve on the board. But is that providing that they Signed the Affidavits??)

Answer: Yes, the City Council members can serve on the Senior Center Board under LGC 171.009 and
171.021{a). No, no affidavits needed as explained betow. This section (171.009) does not even address
the affidavits and is inapplicable to the affidavit need or analysis.



ARTICLES OF INCORPORATION
OF
KIRBY SENIOR CENTER CORPORATION

We, the undersigned natural person, each of whom is eighteen (18) years of age or older, a
resident and a qualified voter of the City of Kirby, Texas (the “City™), and a citizen of the State of Texas
(the “State™), acting as incorporators of a corporation under the provisions of Texas Revised Civil Statutes
Annotated Article 1528(1) (“Article 1528(1)”) and Local Government Code Chapter 394, as amended
(“Chapter 134”), hereby adopt the following Articles of Incorporation for Kirby Senior Center
Corporation (the “Corporation™):

ARTICLE I
The name of the corporation is Kirby Senior Center Corporation.

ARTICLE 11

b
The Corporation is a public non-profit corporation. /Aﬂ Co.ﬁ Ob—.q
ARTICLE I M m%?%.

The Corporation’s period of duration is perpetual.

ARTICLE IV

L

The purposes for which the Corporation is organized are as follows:

1. to aid, assist and act on behalf of the City in accomplishing a governmental purpose of the City
by establishing a senior citizen center for educational, recreational, health, and nourishment
programs to benefit senior citizens;

o

2. toreceive, hold, administer, and disburse any money, securities, or other property which may be
transferred to the Corporation by gift, devise, bequest, or otherwise, for any of the uses or
purposes set forth above, and to invest, lend, conserve, use, and disburse such money, securities,
or other property, and the income derived therefrom, for the uses and purposes herein specified, in
accordance with the judgment and discretion of the board of directors;

3. to purchase, exchange, contract for, lease, rent, and in any and all other ways acquire, take, own,
improve, and hold, and to sell, convey, mortgage, lease, rent to others, or otherwise dispose of
real estate, improvements in real estate, interests in real estate, and personal property of every
kind, character, and description;



4. to borrow money or raise money and to issue notes, bills, bonds, and other obligations and to
mortgage, pledge, hypothecate, or otherwise encumber any and all of the assests of the
Corporation as security therefor for the purpose of carrying out the goals of the Corporation; and

5. to do any and things necessary or convenient to the accomplishment of any of the purposes or for
the exercise of any of the powers herein set forth, whether herein specified or not, either alone or
in connection with other firms, individuals, or corporations, whether in the State or throughout
the United States, and elsewhere, if not inconsistent with the laws under which this Corporation is
organized.

The Corporation is formed pursuant to the provisions of Article 1528(1) and Chapter 394, which
authorize the Corporation to assist and act on behalf of the City and to engage in activities in the
furtherance of the purpose for its creation.

The Corporation shall have and exercise all the rights, powers, privileges, authority, and functions
given by the general laws of the State to non-profit corporations incorporated under Article 1528( 1) the
Act including, without limitation, those permitted under Texas Revised Civil Statutes Annotated Article
1396-1.01, et seq., as amended.

The Corporation shall have all other power of a like or different nature not prohibited by law
which are available to non-profit corporations in the State and which are necessary or useful to enable the
Corporation to perform the purposes for which it is created.

ARTICLE V
The Corporation shall have no members.
ARTICLE VI

All powers of the Corporation shall be vested in a board of directors (the “Board™) consisting of
nme (9) persons, each of whom shall be appointed by resolution of the City Council of the City, Directors
of the Corporation (individually, a “Director” or collectively, the “Directors™) shall be appointed by
position to the Board. Each initial Director named in Article VIII hereof shall service for the term
expiring On the date set forth in Article VIII. Each subsequent Director shall serve for a term of three 3)
years or until his or her successor is appointed by the City Council of the City; provided, however, that
any Director may be removed from office at any time, with or without cause, by the City Council. The
number of Directors may only be increased or decreased by an amendment to these Articles of
Incorporation.

To be qualified to serve as a Director, a person must be a resident of the City and at least eighteen
(18) years old.

Not less than sixty (60) prior to the expiration date of the term of office of a Director, or as soon
as possible after a vacancy occurs on the Board, because of death, resignation, removal, or other cause,

[ %&.%»\Q_&.\j



the Board shall make a recommendation to the City Council of the City of a qualified person or persons to
be appointed for a new term, or to fill the vacancy on the Board for the remaining term, and deliver such
recommendation to the Mayor of the City. The City Council will appoint a person or persons to serve the
new term or to complete any term. The person or persons recommended by the Board may be appointed
by the City Council, or the City Council may appoint any other person who is qualified to serve on the
Board. If, for any reason, any person or persons recommended by the Board is not acceptable to the City
Council, the City council may request the Board to provide an additional recommendation of a qualified
person or persons for appointment to the Board.

All other matters pertaining to the internal affairs of the Corporation shall be governed by the
Bylaws of the Corporation, so long as such Bylaws are not inconsistent with these Articles of
H:oo_ﬂoﬂmmo:v or the laws of the State.

ARTICLE VII

The street address of the initial registered office of the Corporation is 112 Bauman St., Kirby,
Texas 78219, and the name of its initial registered agent at such address is Kirby City Hall.

ARTICLE VIII

The number of Directors constituting the Board is nine (9). The names, addresses, positions, and
terms of office of the initial Directors, each of whom resides within the City, are as follows:

Pos.  Name Address Term

1. Joe Goodman 4210 Ackerman Rd., Kirby, Texas 78219December 1, 1995

2. Mary Kidd 5011 Frank Borman, Kirby, Texas 78219December 1, 1995

3. Mary Hollis 5431 Starfire Lane, Kirby, Texas 78219 December 1, 1995
4, Francis Sutton 5401 Sir Robert, Kirby, Texas 78219 December 1, 1995
5. Ramiro Pena 4034 Kirby Drive, Kirby, Texas 78219 December 1, 1995
6. Richard Vogt 4506 Ackerman Rd, Kirby, Texas 78219 December 1, 1995
7. Vera Fryer 5430 Boatman, Kirby, Texas 78219 December 1, 1995
8. Lillian Patton 132 Hedwig, Kirby, Texas 78219 December 1, 1995

9. Joe Hopkins 3511 Kirby Drive, Kirby, Texas 78219 December 1, 1995



ARTICLE IX

The names and street addresses of the incorporators, each of whom resides within the City, are as
follows:

Name Address

1. Joe Goodman 4210 Ackerman Rd., Kirby, Texas 78219

2. Mary Kidd 5011 Frank Borman, Kirby, Texas 78219

3. Mary Hollis 5431 Starfire Lane, Kirby, Texas 78219 d\

4, Francis Suiton 5401 Sir Robert, Kirby, Texas 78219

5. Ramiro Pena 4034 Kirby Drive, Kirby, Texas 78219 c__d

6. Richard Vogt 4506 Ackerman Rd, Kirby, Texas 78219

7. Vera Fryer 5430 Boatman, Kirby, Texas 78219 VAAV Vw

8. Lillian Patton 132 Hedwig, Kirby, Texas 78219

9. Joe Hopkins 3511 Kirby Drive, Kirby, Texas 78219 % yfa z.t-v
VARTICLE X /Vg 4%'

" No Director shall be liable to the Corporation for monetary damages for an act or omission in the
Director’s capacity as a Director/except for liability (i) for any breach of the Director’s duty of loyalty to
the Corporation, (ii) for acts or omissions not in good faith of which involve intentional misconduct or a/
knowing violation of law, (iii) for any transaction from whith the director received an improper benefit,
whether or not the benefit resulted from an act taken within the scope of the Director’s office, or (iv) for
acts or omissions for which the liability of a Director is expressly provided by statute. Any repeal of
amendment of this Article shall be prospective only and shall not adversely affect any limitation on the
personal liability of a Director existing at the time of such repeal or amendment. In addition to the
circumstances in which a Director is not personally liable as set forth in the preceding sentences, a
Director shall not be liable to the fullest extent permitted by any amendment to the State statutes hereafter
enacted that further limits the liability of a Director.

ARTICLE XI

The City shall at all times have an unrestricted right to receive any income earned by the
Corporation, exclusive of amounts needed to cover reasonable expenditures and reasonable reserves for
future activities. No part of the Corporation’s income shall inure to the benefit of any private interests. In
the event of dissolution or liquidation of the Corporation, all assets shall be turned over to the City unless
the City Council shall otherwise direct.

ARTICLE X1

On December 3*, 1992, the City Council of the City duly adopted a resolution approving the
form of these Articles of Incorporation and approving the creation of the Corporation.



the Board shall make a recommendation to the City Council of the City of a qualified person or persons to
be appointed for a new term, or to fill the vacancy on the Board for the remaining term, and deliver such
recommendation to the Mayor of the City. The City Council will appoint a person or persons to serve the
new term or to complete any term. The person or persons recommended by the Board may be appointed
by the City Council, or the City Council may appoint any other person who is qualified to serve on the
Board. M, for any reason, any person or persons recommended by the Board is not acceptable to the City
Council, the City council may request the Board to provide an additional recommendation of a qualified
person or persons for appointment to the Board.

All other matters pertaining to the internal affairs of the Corporation shall be governed by the
Bylaws of the Corporation, so long as such Bylaws are not inconsistent with these Articles of
Foo%o-.mﬁo? or the laws of the State.

ARTICLE vII

The street address of the initial registered office of the Corporation is 112 Bauman St.. Kirby,
Texas 78219, and the name of its initial registered agent at such address is Kirby City Hall.

ARTICLE VIII

The number of Directors constituting the Board is nine (9). The names, addresses, positions, and
terms of office of the initial Directors, each of whom resides within the City, are as follows:

Pos. Name Address Term

1. Joe Goodman 4210 Ackerman Rd., Kirby, Texas 78219December 1, 1995

2. Mary Kidd 5011 Frank Borman, Kirby, Texas 78219December 1, 1995

3. Mary Hollis 5431 Starfire Lane, Kirby, Texas 78219 December 1, 1995
4. Francis Sutton 5401 Sir Robert, Kirby, Texas 78219 December 1, 1995
5. Ramiro Pena 4034 Kirby Drive, Kirby, Texas 78219 December 1, 1995
6. Richard Vogt 4506 Ackerman Rd, Kirby, Texas 78219 December 1, 1995
7. Vera Fryer 5430 Boatman, Kirby, Texas 78219 December 1, 1995
8. Lillian Patton 132 Hedwig, Kirby, Texas 78219 December 1, 1995

9. Joe Hopkins 3511 Kirby Drive, Kirby, Texas 78219 December 1, 1995



ARTICLE XIII
These Articles of Incorporation may be amended at any time and from time to time by the Board
with the approval of the City Council of the City.
IN WITNESS WHEREOF, we have hereunto set our hands 3™ day of December, 1992.
(Richard Vogt)
(Joe Goodman)
{Mary Hollis)

(Notarized)



RESOLUTION NUMBER: R-2023-759

A RESOLUTION APPROVING THE MANAGEMENT SERVICES
AGREEMENT WITH THE KIRBY SENIOR CENTER AND
AUTHORIZING THE CITY OF KIRBY TO ENTER INTO AN
AGREEMENT PROVIDING MANAGEMENT SERVICES TO THE
KIRBY SENIOR CENTER

WHEREAS, it is essentjal for the daily functioning of the Kirby Senior Center to reccive certain
administrative services and support, including without limitation, financjal, bookkeeping, records
management, information technology, and employee benefit services and support; and

WHEREAS, it is the best interest, cfficicntly and cconomically, of both the City of Kirby and the
Kirby Senior Center Corporation for the City of Kirby 1o provide such administrative services; and

WHEREAS, the Kirby Senior Center provides resources to Kirby citizens, to assist with
healthcare, financial planning, and community engagement; and

WHEREAS, the Kirby Senior Center oflfers meal and nutrition programs, health and fitness
programs, and transportation scrvices to the citizens of Kirby; and

WHEREAS, by the City providing such Services, the City will maintain control over the staft
quality, efficiency, and expenditures; and

WHEREAS, the City Council of the City of Kirby finds that the Senior Center services and
providing these Professional Services will improve the functioning of the Kirby Senior Center to
focus its cxpenditures of funding on providing services to the community while retaining City
oversight; and

WHEREAS, the City Council of the City of Kirby finds that the Kirby Senior Center services it
provides to its citizens and providing rolessional Services to the Kirby Senior Center Corporation
serves a public purpose as required by the Texas Constitution, Article IIT, Section 52(a).

NOW THEREFORE BE IT RESOLVED by the City Council of the City of Kirby that:

SECTION 1. The City Council hereby finds that all of the recitals above are true and correct and
are incorporated herein as if restated in full.

SECTION 2. The City Council hereby finds that the provision of certain administrative services
is necessary for the Kirby Senior Center’s daily functions and hereby approves the terros of the
Management Services Agreement by and between the City of Kirby and the Kirby Senior Center
Corporation for the provision of services and support as set forth and attached hereto as Exhibit
A

SECTION 3. The City Council authorizes the City Manager to take all necessary actions including



the execution of the Agreement and related documentation, if any.

SECTION 4. This Resolution is effective upon passage.

Passed and Approved this the _[() day of August, 2023.

Jhneshpa Grider, Mayor

ATTEST:

7 \ \\\
K :L‘, ‘n Cnoroﬁ. ( :«\f\& r?:

APPROVED FOR LEGAL SUFFICIENCY:

__~ *,_-
i I

Clarissa M. Rodri mccw.g,z,.w, Attorney
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AGREEMENT FOR PROVISION OF PROFESSIONAL SERVICES
BETWEEN THE CITY OF KIRBY AND
THE KIRBY SENIOR CENTER

THE STATE OF TEXAS §
§ KNOWN ALL MEN BY THESE PRESENTS:
COUNTY OF BEXAR §

THIS AGREEMENT, eflective the __{ m day of August, 2023, by and between the CITY OF
KIRBY, (hereinafier referred to as “City™) acting by and through its City Council, and the KIRBY
SENIOR CENTER CORPORATION, a Texas non-profit corporation (hercinafter referrcd to as
“KSC”) acting by and through its Excecutive Dircctor of the Board is as follows:

WHEREAS, it is essential for the daily functioning of the Kirby Senior Center to receive certain
administrative services and support, including without limitation, financial, bookkceping, records
management, information technology, and employce benefit services and support; and

WHEREAS, it is the best interest, efficiently and economically, of both the City of Kirby and the
Kirby Senior Center Corporation for the City of Kirby to provide such administrative scrvices; and

WHEREAS, the Kirby Senior Center provides resources to Kirby citizens, to assist with
healthcare, financial planning, and community engagement; and

WHEREAS, the Kirby Scnior Center offers meal and nutrition programs, health and fitness
programs, and transportation services to the citizens of Kirby; and

WHEREAS, by the City providing such Services, the City will maintain control over the staffl
quality, elficiency, and expenditures; and

WHEREAS, the City Council of the City of Kirby finds that the Senior Center scrvices and
providing these Professional Scrvices will improve the functioning of the Kirby Senior Center to
focus its expenditurcs of funding on providing services to the community while retaining City
oversight; and

WHEREAS, the City Council of the City of Kirby finds that the Kirby Senior Center services it
provides to its citizens and providing Profcssional Services to the Kirby Senior Center Corporation
scrves a public purpose as required by the Tcexas Constitution, Article 111, Section 52(a).

WHEREAS, the City Council of the City of Kirby passed Resolution R-2023-759 on MXDE.M(:S
approving the City Manager to enter into this Agreement {or Professional Services.



WITNESSETH:
I.

The City agrees to provide management, professional, administrative, financial, and legal scrvices
to the KSC according to the terms of this agreement. Direct services the City shall perform for the
KSC shall include:

1. Preparing all financial and other related reports and keeping all financial books and records
required by the KSC’s Bylaws including audits.

2

Preparing a budgcet for the forthcoming year for review and approval by the Board and City
Council.

3. Providing all necessary budgeting, accounting, financial management and other related
services through the Cily’s Finance Department.

4 Providing a repository of records, office, and conference space.

e Providing technological suppott for hardware, software, and phone systems through the
City’s Information 'T'echnology Department.

6. Providing executive and administrative support, review and oversight by various Cily
departments including, but not limited to, City Administrator, City Secrctary, City
Attorney, and other necessary support from City resourccs and staff,

7. Assist in winding up of the Finance Corporation by which the Kirby Scnior Center was
created and transition the Kirby Senior Center into a City departmental function,

[t is understood and agreed that access to City staff resources by the KSC is secondary to the needs
of the City Council of the City of Kirby.

IL
Subject to the KSC continuing to contract with the City (or managemcnt services, the KSC will
pay to the City for its services pursuant to this agrecement, a flat fee of Ten Dollars (310.00) per
year.

In the cvent of the termination of this apreement, the KSC will be responsibic for paying the City
only the portion of the cost allocated to periods prior to the cffective date of the termination of the
agreement,

1.

It is the cxpress purposc of this agreement for the City lo provide ccrtain management,
professional, administrative, legal, and financial services to the KSC.

V.

Subject to carly termination as provided in Article V below, this agreement shall be in effect for a
period of onc ycar commencing July 1, 2023 and ending Junc 30, 2024, and said agreement shall
be cxtended for additional one-year terms thereafter under the same terms and conditions unless
onc party gives to the other party written notification at lcast thirty (30) days prior to the end of
the existing term of its desire Lo terminate the agrecment.

V.

I This contract may be terminated by the Cily or KSC, in whole, or from time (0 time, in
part, upon thirty (30) days’ notice from the terminating party to the other party. Termination



shall be effective thirty (30) days after delivery of Notice of Tetmination specifying to what
extent perforrnance or work under the contract shall be terminated thirty (30) days after
receipt by the notified party.

2. After receipt of a Notice of Termination the City shall:

a. Stop work on the date as specified in the thirty (30) day Notice of Termination to
the cxtent possible.

b. Place no further orders or subcontracts except as may be necessary for completion
of the work not terminated.

c. Terminate all orders and subcontracts to the extent that they rclatc to the
performance of work terminated by the Notice of Termination es far as possible.

d. The KSC shall pay all expenscs incurred through the date of termination.
VI
This Agreement shall take effcct on the day of execution.

IN WITNESS WHEREOF, the parties have executed this Contract in the year and on the
day indicated.

KIRBY SENIOR CENTER CORPORATION CITY OF KIRBY, TEXAS

o Lol

Dr. Brian Rowland
City Manager

- !._
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Exhibit B

BY-LAWS OF

KIRBY SENIOR CENTER CORPORATION

ARTICLE I
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Corporation is organized.

The Corporation is organized solely to carry out the purposes
of Artlcle 1528(1) as set forth in its Articles of Incorporation.

Section 1,02: Povers. The Corporation shall have all such
powers as are conferred by the Articles of Incorporation and

Article 1528(1).

Section 1.03: Exercise of Powers and Authorization of Bonds.
The exercise of any or all powers granted by Article 1528(1) may be
authorized, and bonds may be authorized to be issued under Article
1528(1) for the purposes set forth: in Article 1528(1) and the
Articles of Incorporation, which shall take effect immediately upon

adoption.
Section 1.04: Books and Recoxrds. The Corporation shall keep

correct and complete books and records cf account and shall keep
minutes of the proceedings of its Board of Directors.

ARTICLE IX
Board of Directors

Section 2.01: Powers. Number and Term of Office. The property
and affairs of the Corporation shall be managed and controlled by
the Board of Directors, and, subject to the restrictions imposed by
law, the Articles of Incorporation and these By-laws, the Board
shall exercise and be vested with all the powers of the
Corporation. The Board of Directors shall consist of nine (9)
directors, all of whom shall be residents of the City, and all of
whom shall be appointed by the cCity Council of the City The
initial Board of Directors shall hold office for such period as is
specified in the Articles of Incorporation. Subsequent directors
may be appointed by the City Council of the City for a term not in
excess of three (3) years and are removable by the City Council of
the City for cause or at will. Any vacancy occurring on the Board
of Directors through death, resignation, or otherwise shall be
filled by appointment by the City Council of the City for cause or
at will. Any vacancy occurring on the Board of Directors through
death, resignation, or otherwise shall be filled by appointment by
the City Council of the City, the appointed member to hold office
until the expiration of the term for which the vacating director

had been appointed.

Section 2.02: Meetings of Directors. The directors shall
hold their meetings in the City at such location as the Board of
Directors may from time to time determine; provided, however, in
the absence of any such determination by the Board of Directors,
the meetings shall be held at the registered office of the
Corporation in the State of Texas. All meetings of the Board of

-2 =
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nducted in accordance with the Open

Directors shall be called and co
1 Statutes Annotated Article 6252~

Meetings Act, Texas Revised Civi
17 (the "Open HMeetings Rct™) .

Section 2.03: Regular Meetinas. Regular Meetings of the
Board of Directors shall be held at such times and places as shall
be designated from time to time by resolution of the Board of

Directors.

Section 2.04: Special Meetind. Special Meetings shall be
held whenever called by the president, by the secretary, by a

majority of the directors for the time being in office, oY upon
advice of or regues In addition

t by the city Council of the city.
+o0 notices required by the Open Meetings Act, the Secretary shall
give notice to each

adirector of each Special Meeting in person, or
by mail, telephone, or telegraph, at least two (2) hours before the
meeting. Whenever any notice is reguired to pe given to any
director hereunder, a waiver thereof in writing signed by the
person or persons entitled to such notice, whethexr before or after
the time stated therein, shall be eguivalent to the giving of such

notice.

Section 2.05: Quorum. A majority of the Directors shall
m:aavm:macowasmeHmmmsws mnnwozsm<cm

constitute a gquorum,
taken by a majority vote of the directors present.

Section 2.06: Conduct of Business. At the meetings of the
Board of Directors, matters pertaining to the purposes of the
Corporation shall be considered in such order as from time to time

the Board of Directors may determine.

At all meetings of the Board of Directors, the president shall
memwam.mznwnw:mmvmmuom of the president, the vice president

chall exercise the powers of the president.
The secretary of the Corporation shall act as secretary of all
put in the absence of the

meetings of the Board of Directors,
secretary, the assistant secretary shall act as secretary of the

meeting.
Section 2.07: compensation of Directors. Directors as such
sation for their services,

shall not receive any salary or compen
except that they shall be reimbursed for their actual expenses
momaw:nmomwrwwwmcﬂwmm:mnm:zamn.

incurred in the per
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ARTICLE III
Officers

Section 3.01: Titles and Terms of Office. The cfficers of
the Corporation shall be a president, a vice president, =a
secretary, an assistant secretary, and a treasurer, and such other
offices as the Board of Directors may from time to time.elect or

@mmm%mh‘omM1vmwmossmwlmmHa50Hmﬁvm:onmommw0m~mxomvﬁﬁsmanrm
president shall not hold the office of secretary. Terms of office
shall not exceed three years. The president and vice president
shall be chosen from the members of the Board of Directors. The
treasurer..secretary, and/or assistant secretary may or may not he
members of the Board. T - T

All officers shall be subject to removal from office, with or
without cause, at any time by a vote of a majority of the entire
Board of Directors.

A vacancy in the office of any officer shall be filled by a
vote of a majerity of the directors.

Section 3.02: Powers and Duties of the President. T h e
president shall be the chief executive officer of the Corporation
and, subject to the Board of Directors, shall be in general charge
of the properties and affairs of the Corporation; the president
shall preside at all meetings of the Board of Directors; in
furtherance of the purposes of this Corporation and as approved by
the Board of Directors, the president may sign and execute 411
contracts, conveyances, franchises, bonds, deeds, assignments,
mortgages, notes, and other instruments in the name of the
Corporation.

Section 3.03: Vice-President. The vice president shall
have such powers .and duties as may be assigned to the vice

president by the Board of Directors and shall exercise the powers
of the president during that officer's absence or inability to act.
Any action taken by the vice president in the performance of the
duties of the president shall be conclusive evidence of the absence
or inability to act of the president at the time such action was
taken.

Section 3.04: Treasurer. The treasurer shall have custody
of all the funds and securities of the Corporation which come into

the treasurer's hands. When necessary or proper, the treasurer may
endorse for collection, on behalf of the Corporation, checks,
notes, and other ocbligations and shall deposit the same to the
credit of the Corporation in such bank or banks or depositories as
shall be designated in the manner prescribed by the Board of
Directors; the treasurer may sign all receipts and vouchers for
payment made to the Corporation, either alone or jointly with such

- 4 -
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other officer as may be designated by the Board of Directors;
whenever required by the Board of Directors; the treasurer shall
render a statement of the Corpoxation's cash account; the treasurer
shall enter or cause to be entered regularly in the books of the
Corporation to be kept by the treasurer for that purpose full and
accurate accounts of all money received and paid cut on account of
the Corporation; the treasurer shall perform all acte incident to
F +the treasurer subject to the control of the Board

the position of
omcMHmOﬂonm“drmﬁﬂmwmﬁHwH shall, if required by the Board of

Directors, give such bond for the faithful discharge of the
treasurer's duties in such form as the Board of Directors may

require. .

gection 3.08: Secretary. The secretary shall keep the
minutes of all meetings of the Board of Directors in books provided
for that purposej the secretary shall attend to the' giving and
serving of all notices; in furtherance of the purposes of the
corporation, the secretary may sign with the president in the name
of the Corporation, and/ox attest the signature thereto, all
contracts, conveyances, franchises, bonds, deeds, assignments,
her instruments of the corporation; the

mortgages, notes, and ot
secretary shall have charge of the corporate books, recoxds,
documents, and instruments, except the books of account and

financial records and securities of which the tTreasurexr shall have
custody and charge, and such other bocks and papers as the Board of
pirectors may direct, all of which shall at all reasonable times be
open to inspection upon application at the office of the
Corporation during business hours, and the secretary shall in
general perform all duties incident to the office of secretary

subject to the control of the Board of Directors.
Section 3.06: Assistant Secretary. The assistant
secretary shall have such powers and duties as may, be assigned to
of Directors and shall

the assistant secretary by the Board
exercise the powers of the secretary during that officer’'s absence

or inability to act. Any action taken by the assistant secretary
in the performance of the duties of the secretary shall be
conclusive evidence of the absence Or jnability to act of the

secretary at the time such action was taken.

ARTICLE 1V

provisions Regarding Articles of Incorporation and By-laws

Section 4.01: Effective Date. These By-laws shall become

effective upon adoption by the Board of Directors.

Section 4.02: e s t cles I ora and
Bylaws. The Articles of Incorporation may at any time and from
Board of Directors files

nwam to time be amended, provided that the
with the City Council of the City a written appl

- 5 -
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that the City Council approve such amendment to the Articles of
Incorporation, specifying in such applicaticon the amendment or
amendments proposed to be made. If the City Council by appropriate
resolution finds and determines that it is wise, expedient,
necessary, or advisable that the proposed amendment be made,
authorizes the same to be made, and approves the form of the
proposed amendment, the Board of Directors may proceed to amend the
Articles of Incorporation as provided in Article 1528(1).

i
The Articles of Incorporation may also be amended at any time
by the City Council of the City at its sole discretion by adopting
an amendment to the Articles of Incorporation of the Corporatiocn by
resolution of the City Council and' delivering the Articles of
Amendment to the Secretary of State as provided in Article 1528(1).

These By-laws may be amended by majority vote of the Board of
Directors upon notice to and written consent by the City Council of

the City.
ARTICLE V

Fiscal Provisions

Section 5.01: Non-profit Corporation - Dispositien of
Earnings. The Corporation is a public non-profit corporation. No
dividends shall be distributed to, or inure to the benefit of, its
directors, officers, or other private persons, association, or
corporation, except in reasonable amounts for services rendered,
and except that in the event the Board of Directors of the
Corporation shall determine that sufficient provision has been made
for the full payment of the expenses, bonds, and other obligations
of the Corporation, then any net earnings of the Corporation
thereafter accruing shall be paid to the City; provided, however,
that nothing herein contained shall prevent the Board of Directors
from transferring all or any part of its properties in accordance
with the terms of any contract or agreement entered into by the

Corporation.

Section 5.02: Fiscal Year. The fiscal :year of the
Corporation shall be as determined by the Board of Directors.

. All checks or

- pem

Section 5.03:. Chegks
demands for money and notes
such officer or officers or such other person or perseons as

Board of Directors may from time to time designate provided that in
no event shall a check be negotiated until it is signed by at least
one officer.

Section 5.04: Dissolution of Corporation i ution of

Funds and Properties. Upon dissolution of the Corporation, title
to all funds and properties or interest in any real or personal

Hmi,mwm Corporation shall be signed by
n:w\AW

u.‘,

Y



property owned by the Corporation at the time of such uwmmopnﬁwon
shall vest in the city, and possession of such funds and ﬁwoﬁmHmem

or interest in propertlies shall forthwith be del jvered to the City.
ARTICLE VI

General Provisions

gection 6.01: principal pffice. The principal office of the
corporation shall he within the city.

The Coxporation shall have and continuously maintain in the
state of Texas & registered office (which may be, put need not be,
the same as the principal office) and registered agent in
accordance with the provisions of Article 2.05, Texas Non-Profit
Corporation Act. The Corporation may change its registered agent
in accordance with the provisions of Article 2.06, Texas Non-Profit
corporation Act. process may be served on the Corporation in
accordance with the provisions of Article 2.07, Texas Non-Profit

corporation Act.

gection 6.02: Seal. The seal of the corporation shall be
as determined by the Board of Directors.

Section 6.03: Resignations. Any director or officer may
resign at any time. Such resignation shall be made in writing and
shall take effect at the time specified therein, or, if no time be
specified, at the time of jts receipts by the president or
secretary. The acceptance of a resignation shall not be necessary
to make it effective, unless expressly SO provided in the

resignation.

ARTICLE VIT

Indemnification

section 7.01: P s Inde ied. The Corporation shall,
subject to the limitations provided in this Article, indemnify any
person who ie or was a director, of ficer, employee, OY agent of the
corporation who, pecause such person is or was serving in such
capacity, was, is, or is threatened to be made a named defendant or
respondent in (1) any +hreatened, pending or completed action,
suit, or proceeding, whether civil, criminal, aaministrative,
arpitrative, or investigative, (ii) any appeal in such an action,
suit, or proceeding, and (iii) any inquiry or investigation that
could lead to such an action, suit, oOr proceeding, against
judgments, penalties (including excise and similar taxes), fines,
settlements, and reasonable expenses (including court costs and
attorneys'! fees) actually incurred by such person in connection
with any such action, suit, proceeding, appeal, inguiry, or
investigation, but, if such action, suit, proceeding, appeal,

- 7 -
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inquiry, or investigation was prought by or on behalf of the
corporation, such indemnification shall be limited to reasonable

expenses actually incurred by such person in connection with such

action, suit, proceeding, appeal, inguiry, or investigation.,

Section 7.02: ion Allowed. A person shall be
indemnified by the Corporation under this Article only if he has

been wholly successful, on the merits or otherwise, in the defense
of the action, suit, proceeding, appeal, inguiry, or investigation
described in Section 7.01 or if it is determined in accordance with
Section 7.05 that such person (i) conducted himself in good faith,
(ii) reasonably believed, in the ‘case of conduct in his official
capacity, that his conduct was in the best interest of the
Corporation and, in all other cases, that his conduct was at least
not opposed to the best interests of the corporation, and (iii) in
the case of any criminal proceeding, had no reasonable cause to

believe his conduct was unlawful.

Section 7.03: No Indemnification. A person shall nect be
indemnified by the Corporation under this Article for obligations
resulting from any action, suit, proceeding, appeal, inguiry, or
investigation in which such person is found liable (i) on the basis
that personal benefit was improperly received by him, whether or
not the benefit resulted from an action taken in =such person's

official capacity, or (ii) to the Corporation.
Corporation may pay oOr

Section 7.04: Advancements. The

reimburse reasonable expenses (including court costs and attorneys'
fees) in advance of the final disposition of an action, suit,
proceeding appeal, ingquiry, or investigation described in Section
7.01, but only after (i) the Corporation receives a written
affirmation from the person receiving the payment or reimbursement
of his good faith belief that he has met the standard of conduct
necessary for indemnification under this Article and a written
undertaking by or on behalf of such person, consisting of an
unlimited general obligation, secured or unsecured, of such person,
to repay the amount paid or reimbursed if it is ultimately
determined that he has met those requirements, which undertaking

shall be accepted without reference to financial ability to make
repayment, and (ii) a determination is made in accordance with
Section 7.05 that the facts then known to hose making the
determination would not preclude indemnification under this

Article.

Section 7.05: Standard for Indemnification. Any determination
of indemnity under Sections 7.01 through 7.03, any determinations
as to reasonableness of expenses, and any determination or
authorization of payment under Section 7.904 must be made (i) by a
majority vote of a guorum consisting of directors who at the time
of the vote are not named defendants or respondents in the action,
suit, proceeding, appeal, inquiry, or investigation described in

- 8 -



gection 7.01. (ii) if such a gquorxum cannot be obtained, by 2
majority vote eof a committee of the board of directors, designated
to act in the matter by a majority vote of all directors,
consisting solely of two or more directors who at the time of the
vote are not named defendants or respondents in such action, suit,
proceeding, appeal, inquiry, or investigation, (iii) by special
legal counsel selected by the board of directors or a committee of
the board of directors by vote as set forth in (i) or (ii) above,
or, if such guorum cannot be obtained and such a committee cannot
pe established, by a majority vote of all directors; provided,
however, that 1if a determination that indemnification is
permissible is made by special legal counsel, authorization of
indemnification and determination as ‘to reasonableness of expenses
must be made in the manner specified in (iii) above for the
selection of special legal counsel.

Section 7.06: Insurance. The Corporation may purchase and
maintain insurance on behalf of any pexrson described in Section
7.01 against any liability asserted against him and incurred by him
or her in a capacity described in Section 7.01 or arising cut of
his or her status as such a person, whether or not the Corporation
would have the power to indemnify him or her against that liability

under this Article.

Effective Date: December 3rd s 1992

c:\wp51\psk\kirby\bylaws



DENTON NAVARRO RODRIGUEZ BERNAL SANTEE & ZECH, P.C.
ATTORNEY CLIENT PRIVILEGE
NOT A PUBLIC RECORD
MEMORANDUM

TO: CITY OF KIRBY CITY COUNCIL
FROM: CITY ATTORNEY'S OFFICE
ISSUE: KIRBY SENIOR CENTER

DATE: MARCH 5, 2024

APPLICABLE LAW

Texas Local Government Code Chapter 394

SUMMARY OF LAW

The Kirby Senior Center Corporation was incorporated by the City of Kirby under Texas Local
Government Code Chapter 394, the Housing Finance Corporation Act, to aid, assist and act on
behalf of the City in accomplishing a governmental purpose of the City by establishing a senior
citizen center for educational, recreational, health and nourishment programs to benefit citizens.

As defined by state law, the corporation, as a public instrumentality and nounprofit corporation,
performs an essential governmental function on behalf of and for the benefit of the general public,
the local government, and the state. Additionally, before August 31 of each year, a housing finance
corporation must file with the Texas Department of Housing and Community Affairs an annual
report.

The Board of Directors is appointed by, and serves at the will of, the City Council, in accordance
with state law, the Articles of Incorporation and Bylaws. Further, those same authoritics establish
that the City has an unrestricted right to receive any income earned by the corporation, and upon
dissolution of the corporation, the assets ot the corporation become assets of the City of Kirby.

The meetings of the corporation are held in accordance with the Texas Open Meetings Act. The
budget and audit of the corporation are presented, accepted and approved at a public meeting. The
budget and audit are a matter of public record available for inspection by the public and the City
of Kirby and required to be maintained by the Secretary of the Board.

The Kirby Senior Center Corporation is a public non-profit corporation created by, and to serve a
public purpose of, the City of Kirby and State of Texas. As a public corporation and instrumentality



ARTICLES OF INCORPORATION
OF
KIRBY SENIOR CENTER CORPORATION

We, the undersigned natural person, each of whom is eighteen (18) years of age or older, a
resident and a qualified voter of the City of Kirby, Texas (the “City”), and a citizen of the State of Texas
(the “State”), acting as incorporators of a corporation under the provisions of Texas Revised Civil Statutes
Annotated Article 1528(1) (“Article 1528(1)”) and Local Government Code Chapter 394, as amended
(“Chapter 134™), hereby adopt the following Articles of Incorporation for Kirby Senior Center
Corporation (the “Corporation”):

ARTICLE 1
The name of the corporation is Kirby Senior Center Corporation.
ARTICLE 11
The Corporation is a public non-profit corporation.
ARTICLE 1
The Corporation’s period of duration is perpetual.
ARTICLE IV
The purposes for which the Corporation is organized are as follows:

1. to aid, assist and act on behalf of the City in accomplishing a govemmental purpose of the City
by establishing a senior citizen center for educational, recreational, health, and nourishment
programs to benefit senior citizens;

2. toreceive, hold, administer, and disburse any maoney, securities, or other property which may be
transferred to the Corporation by gift, devise, bequest, or otherwise, for any of the uses or
purposes set forth above, and to invest, lend, conserve, use, and disburse such money, securities,
or other property, and the income derived therefrom, for the uses and purposes herein specified, in
accordance with the judgment and discretion of the board of directors;

3. to purchase, exchange, contract for, lease, rent, and in any and all other ways acquire, take, own,
improve, and hold, and to sell, convey, mortgage, lease, rent to others, or otherwise dispose of
rea] estate, improvements in real estate, interests in real estate, and personal property of every
kind, character, and description;



4. to borrow money or raise money and to issue notes, bills, bonds, and other obligations and to
mortgage, pledge, hypothecate, or otherwise encumber any and all of the assests of the
Corporation as security therefor for the purpose of carrying out the goals of the Corporation; and

5. to do any and things necessary or convenient to the accomplishment of any of the purposes or for
the exercise of any of the powers herein set forth, whether herein specified or not, either alone or
in connection with other firms, individuals, or corporations, whether in the State or throughout
the United States, and elsewhere, if not inconsistent with the laws under which this Corporation is
organized.

The Corporation is formed pursuant to the provisions of Article 1528(1) and Chapter 394, which
authorize the Corporation to assist and act on behalf of the City and to engage in activities in the
furtherance of the purpose for its creation.

The Corporation shall have and exercise all the rights, powers, privileges, authority, and functions
given by the general laws of the State to non-profit corporations incorporated under Article 1528(1) the
Act including, without limitation, those permitted under Texas Revised Civil Statutes Annotated Article
1396-1.01, et seq., as amended.

The Corporation shall have all other power of a like or different nature not prohibited by law
which are available to non-profit corporations in the State and which are necessary or useful to enable the
Corporation to perform the purposes for which it is created.

ARTICLE V
The Corporation shall have no members.
ARTICLE VI

All powers of the Corporation shall be vested in a board of directors (the “Board”) consisting of
nine (9) persons, each of whom shall be appointed by resolution of the City Council of the City, Directors
of the Corporation (individually, a “Director” or collectively, the “Directors”) shall be appointed by
position to the Board. Each initial Director named in Article VILI hereof shall service for the term
expiring On the date set forth in Article VIII. Each subsequent Director shall serve for a term of three (&)
years or until his or her successor is appointed by the City Council of the City; provided, however, that
any Director may be removed from office at any time, with or without cause, by the City Council. The
number of Directors may only be increased or decreased by an amendment to these Articles of
[ncorporation.

To be qualified to serve as a Director, a person must be a resident of the City and at least eighteen
(18) years old.

Not less than sixty (60) prior to the expiration date of the term of office of a Director, or as soon
as possible after a vacancy occurs on the Board, because of death, resignation, removal, or other cause,



RESOLUTION NUMBER: R-2023-759

A RESOLUTION APPROVING THE MANAGEMENT SERVICES
AGREEMENT WITH THE KIRBY SENIOR CENTER AND
AUTHORIZING THE CITY OF KIRBY TO ENTER INTO AN
AGREEMENT PROVIDING MANAGEMENT SERVICES TO THE
KIRBY SENIOR CENTER

WHEREAS, it is essential for the daily functioning of the Kirby Senior Center to receive certain
administrative services and support, including without limitation, financial, bookkeeping, rccords
management, information technology, and employee benefit services and support; and

WHEREAS, it is the best interest, cfficiently and economically, of both the City of Kirby and the
Kirby Senior Center Corporation for the City of Kirby to provide such administrative services; and

WHEREAS, the Kirby Senior Center provides resources to Kirby citizens, to assist with
healthcare, financial planning, and community engagement; and

WHEREAS, the Kirby Senior Center offers meal and nutrition programs, health and fitness
programs, and transportation services to the citizens of Kirby; and

WHEREAS, by the City providing such Services, the City will maintain control over the staff
quality, efficiency, and expenditures; and

WHEREAS, the City Council of the City of Kirby finds that the Senior Center setvices and
providing these Professional Services will improve the functioning of the Kirby Senior Center to
focus its cxpenditures of funding on providing services to the community while retaining City
oversight; and

WHEREAS, the City Council of the City of Kirby finds that the Kirby Senior Center services it
provides to its citizens and providing Professional Services 1o the Kirby Senior Center Corporation
serves a public purpose as required by the Texas Constitution, Article III, Section 52(a).

NOW THEREFORE BE IT RESOLVED by the City Council of the City of Kirby that:

SECTION 1. The City Council hereby finds that all of the recitals above are true and correct and
are incorporated herein as if restated in full.

SECTION 2. The City Council hereby finds that the provision of certain administrative services
1s necessary for the Kirby Senior Center’s daily functions and hereby approves the terms of the
Management Services Agreement by and between the City of Kirby and the Kirby Senior Center
Corporation for the provision of services and support as set forth and attached hereto as Exhibit
AP

SECTION 3. The City Council authorizes the City Manager to take all necessary actions including



the execution of the Agreement and related documentation, if any.

SECTION 4. This Resolution is effective upon passage.

Passed and Approved this the _{{) day of August, 2023.

/I~

._mnaw a Grider. Mayor

ATTEST:

\.,
4l
\ \ﬁ\.\ \\\ x <~
,:_,.7 n Ueckert, C _..$A\m\an._(_m3
/4

APPROVED FOR LEGAL SUFFICIENCY:

G_mmwmwg Rodrigues. City Attomney



Exhibit “A”



AGREEMENT FOR PROVISION OF PROFESSIONAL SERVICES
BETWEEN THE CITY OF KIRBY AND
THE KIRBY SENIOR CENTER

THE STATE OF TEXAS §
§ KNOWN ALL MEN BY THESE PRESENTS:
COUNTY OF BEXAR  §

THIS AGREEMENT, effective the _ )thln-amw, of August, 2023, by and between the CITY OF
KIRBY, (hereinafter referred to as “City™) acting by and through its City Council, and the KIRBY
SENIOR CENTER CORPORATION, a Texas non-profit corporation (hereinafter referred to as
“KSC”) acting by and through its Exccutive Dircctor of the Board is as follows:

WHEREAS, it is essential for the daily functioning of the Kirby Senior Center to receive certain
administrative services and support, including without limitation, financial, bookkeeping, records
management, information technology, and employee benefit services and support; and

WHEREAS, it is the best interest, efficiently and economically, of both the City of Kirby and the
Kirby Senior Center Corporation for the City of Kirby 1o provide such administrative services; and

WHEREAS, the Kirby Senior Center provides resources to Kirby citizens, to assist with
healthcare, financial planning, and community engagement; and

WHEREAS, the Kirby Senior Center offers meal and nutrition programs, health and fitness
programs, and transportation services to the citizens of Kirby; and

WHEREAS, by the City providing such Services, the City will maintain control over the staff
quality, efficiency, and expenditures; and

WHEREAS, the City Council of the City of Kirby finds that the Scnior Center services and
providing these Professional Services will improve the functioning of the Kirby Senior Center to
focus its expenditures of funding on providing services to the community while retaining City
oversight; and

WHEREAS, the City Council of the City of Kirby finds that the Kirby Senior Center services it
provides to its citizens and providing Professional Services to the Kirby Senior Center Corporation
serves a public purpose as required by the Texas Constitution, Article 111, Section 52(a).

WHEREAS, the City Council of the City of Kirby passed Resolution R-2023-759 on N&QEEE
approving the City Manager to enter into this Agreement for Professional Services. /




WITNESSETH:
L

The City agrees to provide management, professional, administrative, financial, and legal services
to the KSC according to the terms of this agreement. Direct services the City shall perform for the
KSC shall include:

1. Preparing all financial and other related reports and keeping all financial books and records
required by the KSC’s Bylaws including audits.

S

Preparing a budget for the forthcoming year for review and approval by the Board and City
Council.

3. Providing all necessary budgeting, accounting, financial management and other related
services through the City’s Finance Department.

4. Providing a repository of records, office, and conference space.

5. Providing technological support for hardware, software, and phone systems through the
City’s Information Technology Department.

6. Providing executive and administrative support, review and oversight by various City
departments including, but not limited to, City Administralor, City Secretary, City
Attomney, and other necessary support from City resources and staff.

7. Assist in winding up of the Financc Corporation by which the Kirby Senior Center was
created and transition the Kirby Senior Center into a City departmental function.

It is undersiood and agreed that access to City staff resources by the KSC is secondary to the needs
of the City Council of the City of Kirby.

II.
Subject to the KSC continuing to contract with the City for management services, the KSC will
pay to the City for its services pursuant to this agreement, a flat fee of Ten Dollars ($10.00) per
year.

In the event of the termination of this agreement, the KSC will be responsible for paying the City
only the portion of the cost allocated to periods prior to the effective date of the termination of the
agreement.

1L

It is the exprcss purpose of this agreement for the City to provide certain management,
professional, administrative, legal, and financial services to the KSC.

Iv.

Subject to early termination as provided in Article V below, this agreement shall be in effect for a
period of one year commencing July 1, 2023 and ending June 30, 2024, and said agreement shall
be extended for additional one-ycar terms thereafter under the same terms and coaditions unless
one party gives to the other party written notification at least thirty (30) days prior to the end of
the existing lerm of its desire to terminate the agreement.

V.

L. This contract may be terminated by the City or KSC, in whole, or from time to time, in
part, upon thirty (30) days’ notice {rom the terminating party to the other party. Termination



shall be effective thirty (30) days after delivery of Notice of Termination specifying to what
extent performance or work under the contract shall be terminated thirty (30) days after

receipt by the notified party.

2. After receipt of a Notice of Termination the City shall:

a. Stop work on the date as specified in the thirty (30) day Notice of Termination to

the extent possible.

b. Place no further orders or subcontracts except as may be necessary for completion

of the work not terminated.

c. Terminate all orders and subcontracts to the extent that they relate to the
performance of work terminated by the Notice of Termination as far as possible.

d. The KSC shall pay all expenses incurred through the date of termination.

This Agreement shall take effect on the day of execution.

IN WITNESS WHEREOQF, the parties have executed this Contract in the year and on the

day indicated.

KIRBY SENIOR CENTER CORPORATION

CITY OF KIRBY, TEXAS

I|\.-.1| ? i j / Fy -
\_.qla.WJ awl.\ﬂﬁ\ff\
Dr. Brian Rowland
City Manager




DISCUSSION AND
__X__ POSSIBLE ACTION ITEMS

SPECIAL CONSIDERATION
CONSIDERATION OF MINUTES
PUBLIC HEARING
PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY

DATE: March 28, 2024

AGENDA ITEM: 8. k.

k. Discussion and Possible Action on the Kirby Senior Center Management Services
Agreement with the City — Resolution R-2023-759. (Councilmembers Garza and

Martin)



on! This message was sent from outside your organization Allow sender | Block sender

. I had been notified of the last anonymous complaint 1 had reached out to other Senior Centers and had received
\dance regarding the meals. They had advised that the centers do NOT cock anything and only provide the congregate
neals to the members. However, members do have potlucks occasionally to celebrate special occasions. For the potlucks
the seniors are bringing in the items and the center does not provide anything. | had also spoken with a staff nutritionist at
a San Antonio senior center who had advised that the center can't cook unless a dietician or nutritionist is on staff. But he

did mention that meals can be purchased from a licensed kitchen that is is following the appropriate guidelines.

The meals mentioned in the most recent anonymous complaint are potlucks provided by the members. For example, a
member had a birthday today and the member’s wife and other members wanted to cook and celebrate with the seniors at

the center. The center stilt provided the congregate meals which the members ate and anyone that wanted to partake in
their potluck did.

Are the members not allowed to hold their own potlucks? Please advise and | will make sure that the center is abiding by all
rules and will no longer allow for potlucks to be held.

Respectfully,

Kathy Gomez

Executive Director

A: 3211 Alan Shepard Drive
Kirby, Tx 78219

P: 210-666-5124

Disclaimer: This email including any attachments may be confidential and/or privileged communication. Any use of
(including distributing, copying, disseminating, or taking action in regard to) information contained herein without explicit
consent is prohibited by United States and Foreign Laws. If you're not the intended recipient or wrongly emailed this
information, please reply "Wrong Recipient” and destroy all copies of this communication. This email was scanned by anti-

virus, but no guarantee is made by the sender/provider nor are either to be held responsible for any damage that may be
caused by this communication.

Encryption: If you wish to communicate securely with encryption please engage in discussion about encrypted
communication with the sender.

From: Gloria Givilancz <GGivilancz@aacog.com>

Sent: Monday, November 20, 2023 3:16 PM

To: Kathy Gomez (Executive Director) <kgomez@kirbyseniorcenter.com>

Cc: sapodaca@cityofkirby.org; jgrider@cityofkirby.org; sjhitt@cityofkirby.org; mlozano@cityofkirby.org;
cgarza@cityofkirby.org; jmolina@cityofkirby.org; mmartin@cityofkirby.or; Miguel Juarez <MJuarez@aacog.com>; William
McKnight <WMcKnight@aacog.com>

Subject: CONGREGATE MEAL VIOLATION -Meals Served on Site

Hello Kathy,

Again, we received information that tacos, waffles, chalupas and lasagna, etc. are being prepared outside the Kirby
congregate meal site and brought in for older adults to consume,

This is an extreme deviation from the approved scheduled meals and couid pose serious harm to older adults with
compromised health conditions.

You are in serious jeopardy of having reimbursements stopped and the AACOG contract cancelled.



I have previously discussed with you the funder's requirements regarding meals.
A menu prepared by a registered dietician is required to be submitted each month as documentation of the meals served.

| discussed with you, no food is allowed to be brought in and one birthday celebration a month is allowed with cake to
celebrate all birthdays for that month.

Previously | had discussed with you that we received information that fruit cups and flavored sugared water was being
prepared and served at the congregate meal site.

You assured me that water only infused with lemon/lime/oranges and no sugar added, was being served.
See attached email.

Please call me to further discuss these violations.

Gloria Givilancz, CTCM

Contract and Nutrition Coordinator, Certified Texas Contract Manager
Alamo Area Council of Governments

2700 NE Loop 410, Suite 101

San Antonio, TX 78217

0: (210) 362-5306

C: (210) 383-5737

F: (866) 231-9913
ggivilancz@aacog.com

WWW.aacog.com

£ 19]in]

||_|-I\)I—|_|
AACOG

Alamo Area Council
of Governments

JOIN CUR EMAIL LIST -~ >> hitp f/www aacog com/iist aspx

Please take @ moment to complete the AACOG Customer Satisfaction Survey.

The cantents of this email may contain confidential information that may be legally privileged and protected by federal and
state law. This information is intended for use only by the entity or individual to whom it 1s addressed. The authorized
recipient is obligated to maintain the information in a sate, secure, and confidential manner, 1he authorized recipient is
prohibited trom using this information for purposes other than intended, prohibited from disciosing this information to any

other party unless required to do so by law or regulation, and is required 16 destroy the information after its stated need has
been fuifilled

Ifyou are in possession of this protected health information, and are not the intended recipient, you are hereby notified that
any improper disclosure, copying, or distribution of the contents of this information is strictly prohibited. Please notify the
owner of this information immediately and arrange for its return or destruction.



CONFIDENTIALITY NOTICE: If you have received this communication in error, please notify the sender by reply message
and then delete this message from your files. This e-mail transmission and any attached documents may contain
confidential information belonging to the sender, is legally privileged, and intended for use only by the intended recipient(s).
If you are not an intended recipient, or the employee or agent responsible for delivering the message to the intended
recipient, you are hereby notified that any dissemination, distribution, copying or forwarding of this communication is
strictly prohibited. Unauthorized interception of this message may be in violation of the Electronic Communications Privacy
Act, 18 U.S.C. §2510 et seq. _



State of Texas

DAN MORALES
ATTORNEY GENERAL December 6, 1994
Honorable Fred Hill Opinion No. DM-309
Chair
Committee on Urban Affairs

Texas House of Representatives
Austin, Texas 78768-2910

questions (RQ-689)

Dear Representative Hill:

You ask whether members of the City of Dallas Planning and Zoning Commission
(the “commission”) are “local public officials” under chapter 171 of the Local Government
Code. Specifically, you ask if the members are “local public officials” for purposes of

chapter 171

when they make recommendations on proposed changes to zoning
regulations or boundaries in accordance with Section 211.007(b) of
the [Local Government] Code in light of the fact that Dallas has
adopted an ordinance in conjunction with Section 211.006(f) of the
Local Government Code that requires an affirmative vote of at least
three-fourths of the entite City Councl to overrule a
recommendation of denial by the commission.

Section 211.007 of the Local Government Code provides in pertinent part:

(a) To exercise the powers authorized by this subchapter, the
govemning body of a home-rule municipality shall, and the governing
body of a general-law municipality may, appoint a zoning
commission. The commission shall recommend boundaries for the
original zoning districts and appropriate zoning regulations for each
district. If the municipality has a municipal planning commission at
the time of implementation of this subchapter, the governing body
may appoint that commission to serve as the zoning commission.

(b) The zoning commission shall make a preliminary report and
hold public hearings on that report before submitting a final report to
the governing body. The governing body may not hold a public
hearing until it receives the final report of the zoning commission
unless the governing body by ordinance provides that a public
hearing is to be held, after the notice required by Section 211.006(a),
jointly with a public hearing required to be held by the zoning

p. 1650
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commission. In either case, the governing body may not take action
on the matter until it receives the final report of the zoning
comumission.

Local Gov't Code § 211.007. Section 211.006(f) provides as follows:

(f) The governing body by ordinance may provide that the
affirmative vote of at least three-fourths of all its members is required
to overrule a recommendation of the municipality’s zoning
commissiop that a proposed change to a regulation or boundary be
denied.

Id. §211.006.

Chapter 171 of the Local Government Code governs conflicts of interest on the
part of “local public officials.” “Local public official” is defined as follows:

“Local public official” means a member of the governing body or
another officer, whether elected, appointed, paid, or unpaid, of any
district (including a schoo! district), county, municipality, precinct,
central appraisal district, transit authority or district, or other local
governmental entity who exercises responsibilities beyond those that
are advisory in nature,

Id. § 171.001(1). In light of the information you have provided, it is clear that a member
of the commission exercises responsibilities beyond those that are advisory in nature.
Thus, we conclude that a commission member is a “local public official” under the
foregoing definition and therefore subject to the requirements of chapter 171. We further
note that a commission member is subject to chapter 171 not just when he or she makes a
recommendation specified in section 211.006(f). Rather, all of his or her acts as a
commission member are subject to chapter 171.

Next you ask, “Does the term ‘involving the business entity’ used in Section
171.004(a) refer only to the business entity whose request is the subject matter of the vote
or decision, or does it also include a business entity that is paid to represent the entity
whose request is the subject matter of the vote or decision?” In a related question, you
ask, “Does the term ‘involving the business entity’ used in Section 171.004(a) include a
business entity that is paid to represent a person or group opposing the business entity
whose request is the subject matter of the vote or decision?” We conclude that the term .
“business entity” includes any business entity that represents a party with an interest in a
matter before the commission for the following reasons.

Section 171.004 provides in pertinent part:

(a) If a local public official has a substantial interest in a
business entity or in real property, the official shall file, before a vote
or decision on any matter involving the business entity or the real
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property, an affidavit stating the nature and extent of the interest and
shall abstain from further participation in the matter if’

(1) if in the case of a substantial interest in a business entity
the action on the matter will have a special economic effect on
the business entity that is distinguishable from the effect on the
public; or

(2) in the case of a substantial interest in real property, it is
reasonably foreseeable that an action on the matter will have a
special ‘economic effect on the value of the property,
distinguishable from its effect on the public.

(c) If a local public official is required to file and does file an
affidavit under Subsection (a), the official is not required to abstain
from further participation in the matter requiring the affidavit if a
majority of the members of the governmental eatity of which the
official is a member is composed of persons who are likewise
required to file and who do file affidavits of similar interests on the
same official action.

Section 171.004(a)(1) requires a commission member to file an affidavit if he or she has a
substantial interest in a business entity! and the action on the matter will have a special
economic effect on the business entity. Jd. § 171.004(a)(1). Section 171.004(a)(1)_is
broadly written and does not require that the business entity have a direct interest in the
matter. It only requiresithat the action on the matter.have  special,economic effect on, the
business er ity. | Furthermore, chapter. 171,does not-confine the term “business entity” to
only. those. businessientities' with"a direct interest in an action. See id. § 171.001(2)
(““Business entity’ means a sole proprietorship, partnership, firm, corporation, holding
company, joint-stock company, receivership, trust, or any other entity recognized by
law.”). We believe that section 171.004(a)(1) extends to an action of the commission that

e T el e e e

i=_wn<n-%n&ﬂoac:mmaomﬁmwmbsggéﬂgﬁqegmBQnQoqga
‘with an interest in 8 matter before the commission. Whether or not a particular action will
have a special economic effect on a business entity that represents an entity or person with
an interest in a matter before the commission is a question of fact and is therefore beyond
the purview of the opinion process. See Attorney General Opinion DM-279 (1993) at 7.
A local public official commits a criminal offense if he or she knowingly fails to file an

affidavit stating the nature and extent of his or her substantial interest in a business entity

1A person has a “substantial interest in a business entity” if (i) the person owns ten percent or
more of the voting stock or shares of the business entity or owns either ten percent or more or $5,000 or
more of the fair market value of the business entity or (ii) funds received by the person from the business
cntity exceed ten percent of the person's gross income for the previous year. See Local Gov't Code
§ 171.002(a).
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on which a vote or decision will have a special economic effect, as required by section
171.004. See Local Gov't Code § 171.003.

SUMMARY

1amumﬂqa of the City. of . . Planning _and Zoning
Commission the “ 895%3.%5 ‘a"“local public official” subject to

%ggu%%ﬂnnq,%ﬁoggﬁgnoﬁ
Section 171.004{a)(1) extends to an action of the commission that
will have a special economic effect on a business entity that
represents an entity or person with an interest in a matter before the

commission.
Yours very truly, N
M”H”V“ra» \\Awﬂwxga 4

DAN MORALES
Attomey General of Texas

JORGE VEGA
First Assistant Attorney General

DREW T. DURHAM
Deputy Attorney General for Criminal Justice

JAVIER AGUILAR
Special Assistant Attorney General

RENEA HICKS
State Solicitor

SARAH J. SHIRLEY
Chair, Opinion Committee

Prepared by Mary R. Crouter
Assistant Attorney General
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Supreme Court Bullding
P. 0. Box 12348

Austin, TX. 78711- 2648
512/475-2501

Telex 910/874-1367
Telecopler $12/4750288

714 Jackson, Sulte 700
Dailas, TX. 75202-4508
214/742-8044

4824 Albsrta Ave., Suite 180
El Paso, TX. 79805-2793
915/533-3484

1001 Texas, Suite 700
Houston, TX. 77002-3111
713/223-5888

808 Broadway, Sulte 312
Lubbock, TX. 79401-3479
806/747-5238

4300 N. Tenth, Suite B
McAllen, TX. 78501.168%
512/682-4547

200 Main Plaza, Suite 400
San Antonio, TX. 78205-2797
51212254191

An Equal Opportunity/
Altirmative Action Employer

The Attorney General of Texas

February 6, 1986

Gary E. Miller, M.D. Opinion No. IM-424

Commissioner

Texas Department of Mental Hezalth Re: Scope of article 988b,
and Mental Reterdation V.T.C.S., with respect to mem-

P. 0. Box 12668 bera of the Board of Trustees

Austin, Texes T7E£711 of a Mental Health/Mental Re-

tardation Community Center

Dear Dr. Miller:

You ask several questions about article 988b, V,T.C.S., which
relates to confllct of 4intereet by local public officials. The
statute provides in part:

Sec. 2. (a) Except as provided by Section 5
of this Act, a local public officisl commits an
offenee if he knowingly:

(1) participates in a vote or decision on a
matter 'rnvolving a bueiness entity 4in which the
local piblic official hss a substsntial interest
if it ic reasonably foreseeable that an action on
the matter would confer sn economic bepefit to the
business entity involved, . . .

(b) An offense under this section is & Class A
misdemeanor.

You first ask vhe:her the term "business entity" as used in article

988b 1includes a nonprofit corporation. We conclude that the term does
include s nonmprofit corporation.

Article 988b, section 1(2), defines "bueiness entity" as

8 sole proprietorship, partnership, firm, corpora~
tion, holding company, joint-stock company, re-
ceivershlp, trust, or any other entity recognized
in law. (Emphasis added).
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. g

distribute its income to itz mem “ditectors, ‘or officers. It

does; "however, pay compensation for services rendered. See Texas
Non-Profit Corporation Act, V.T.C.S. art. 1396-1.01 et seq. ,.H.Mm
legislature emacted a browd definition of "business entity" which is

not “limited*to, cor nﬁﬁmﬁﬂ%—ﬂnﬁc&oﬁ. the Texas Business

Corporation Act and does not exclude those incorporsted under ths
C

Texss Noo-Profit Corporation Act. are V.T.C,.S. art. 988b, §1(2)
mm-éh%..ﬁnanﬁ_.no

with V.T.C.S. art. 6252-9t, $2(11) .
ch business for profit is

A nonprofit corporation is a mmﬁﬂnmn entity which does not
er

include “any other entity. . . . through whi

conducted”).

You ask as your second question whether article 988b applies to a
member of the board of truitees of a community mental health or mental
retardation center who recefved a salary in excess of ten percent of
his gross income for the previous year as an employee of a nonprofit
corporation. We believe fhat a member of such & board 1s a "local
public official” within thu definition found 4in article 988b:

'Local public official' mesns a member of the
governing body o:' another officer, whether elected
or appointed, psid or unpaid, of any district
(including a school district), county, city,
precinct, centril appraisal district, transit
authority or distryict, or other local governmental
entity who exerc:ses responsibilities beyond those
that are advisorv in nature.

V.T.C.S. art. 988b, §1(1).

Community centers have characteristics of both an agency of the
state and of a local govermmental body. V.T.C.S. art. 5547-203; see,
€.8., Attorney Gemeral Opinions JM-12 (1983); H~850 (1976); H-450
(1974); M-1266 (1972); M-3.¢ (1968). They are supervised and assisted
by the Department of Meatal Health and Mental Retardation. See
V.T.C.S. arts. 5547-203, §45.05, 3.11; 3547-204, §§4.01, 4.03, -

On the other hand, coimmunity centers are established and operated
by counties, cities, hospital districts, school districts, or any
combination of those. They are governed by boards of trustees
composed of the governing body of a simgle city, county, hospital
district, or school district or designated by the governing bodies
vhich orgsnized the center.. See V.T.C.S. art. 5547-203, §3.02;
Attormey General Opinion M--1266 gﬁ. Cf. Attorney General Opiniouns

JM-38 (1983); H-850 (1976). In our opipion, a community center. is-a'

" P vt Koo

local governmental entity within articie 988b, V.T.C.S., and its
trustees are local public officials within that ststute. See V.T.C.S.
art. mmbﬂ|wou- mmwnow- w.o:-

p. 1940
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A trustee who receives a salary in excess of ten percent of his
gross income from the previous year from a nonprofit corporation would
have a substantial interest in that corporation. See V.T.C.S. art.
988b, $2(a)(2). Thus, trsnsactions between the nonprofit corporation
which employs the trusteer and the community center he serves as
trustee are subject to scrutiny under article 988b, V.T.C.S.

You next ask whether article 988b, V.T,C,S., overrules or merely
supplements earlier Attorney General Opinions on conflict of interest,
in particular Attorney General Opinions M-340 (1969) and H-1309
(1978).

Attorney General Opinfon NM-340 (1969) determined that the
‘governing board of & community mental” health, mental 'retardation
center could m@mfomunnpnn_xﬁﬁwﬁt corporation in which a board member
‘was interested as a direc“or and etockbolder. The opinion relied on
the declaration of public policy made in Meyers v. Walker, 276 S.V.

305, 307 (Tex. Civ. App. - Lastland 1925, no writ):

If a public official directly or indirectly hes s
pecuniary interest 1a a contract, no matter how
honest he may be, and although he may not be
influenced by the interest, such a contract so
made is violative of the spirit and letter of our
law, aud 1s sgaiast public policy.

The court declared the contract made in violation of this policy to be
1llegal and void. Id. The common law doctrine expressed in Meyers v.
Walker has repeatedly been relied upon to invalidate contracts made by
public officials with a pecuniary interest therein. See, e.g., City
of Edinburg v. Ellis, 59 S.¥.2d 99 (Tex. Comm. App. 1933, holding
approved); Delta Electric Comstruction Co. v. City of San Amtonio, 437
5.W.2d 602 (Tex. Civ, Apyr. - San Antonio 1969, writ ref'd n.r.e.);
Bexar County v. Wentworth, 378 S$.W.2d 126 (Tex. Civ. App. - San
Antonio 1964, writ ref'd n.r.e.); Attorney General Opinions JM-171
(1984); MW-179 (1980); R--1.309 (1978); H-916 (1976); M-340 (1969);
WW-1362 (1962); 0-2929 (1942). See also Wooldridge v. Folsom, 564
S.W.2d 471 (Tex. Civ. App. - Dallas 1978, no writ). A subsequent
Attorney General Opinion determined that an employee's interest in his
company was sufficient to create a conflicting interest with his
duties as a public officer, Attorney General Opinion H-916 (1976).

Attorney General Opiriom E-1309 (1978) [concluded that a govern-
mental body could mot concract with a private, nonprofit corporation
which a wember of 'the jovernmental body served :
position. "Such 'transactions were barred by the common law policy
against dual agency: an agent may not represent both sides 1in a
contract unless the priicipal consents. The state's agent may
therefore not represent the oppesite side im a tramsaction ip the

absence of legislative conient. See generally V.T.C.S. art. 2529c.

served 1o a menagement
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In our opinion, article 988b changes the common law rules on
conflict of intereet. For example, section 2(c) imputes to the locsal
public official the pecunisry interests of his relatives:

An interest of & person related in the first or
second degree by either affinity or consanguinity
to the local public official is a 'substantial
interest.’'

V.T.C.S. art. 988b, §2(c). The common law doctrine did pot extend to
pecuniary interests of the officer's relatives, See Attorney General
Opinion EH-354 (1974) (covaty commissioners court may contract with
corporation owned by a commissioner’'s brother).

Article 988b also dif‘ers from the common law in that 1t applies
only to transactions in which a 1local public official has a
“substantial business interest," defined as follows:

Sec. 2. (a) A person has a substantial
interest in & business if:

(1) the interest is ownership of 10 percent or [/
more of the voting stock or shares of the business
entity or ownership of. $2,500 or more of the fair
market value of the buseiness entity; or

Wz

(2) funds received by the person from the O\\W\Q‘

business entity ixceed 10 percent of the person's
gross income for the previous year.

(b), A person has s substantisl interest in

A e

real property 1f the interest 1s an equitable or
legal ownership vith a feir market value of $2,500
Or more.

(c) An intereat of a person related in the
first or second degree by either affiniey or
consanguinity to the local public official 1is a
'substantial intecrest.'

This office has, however, hLeld that a negligible ownership interest in
a business constitutes a recuniary interest. See Attorney General
Opinion H~-624 (1975) (commissioners court may not purchase supplies
from a farmer's cooperative in which a commissioner owns a small
share). But see V.T.C.S, art. 988a (legislative overruling of result
in Attorney General Opinion H-624).

Article 988b differs from the common law with respect to
remedies:
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Sec. 4. 1f a local public official . . . has &
substantial interest in a business entity that
would be pecullarly affected by any official
action taken by the governing body, the local
public official, “efore a vote or decision om the
matter, shall file an affidavit stating the nature
and extent of the interest and shall abstain from
further particifation in the matter. The affi-
davit must be filed with the official recordkeeper
of the governmental entity.

Sec. 6. The enalties and remedies provided by
this article do rot limit cowmon law remedies of
tort, contract, or equity, including a suit for
damages, injunction, or mandamus. The finding by
a court of 8 violation under this article does not
render an action of the governing bodv voidable
unless the measure that was the subject of an
action involving conflict of interest would not
have passed the joverning body without the vote of
the person who v7iloclated this article. (Emphasis
added).

V.T.C.S. art. 988b, §84, 6,

Under the common law, an officer cannot cure his conflict of
interest by recusing himself. See Delta Electric Comstruction Co. v.
City of San Antonio, supra. pover, the common law doctrine
nnnwnnou..__.wmwwwm;%%n-. in wh public officers are pecuniarily
interested to be void; while article 988b provides that they are only
voidsble and omnly 1in 1limited circumstances.. See Delta FElectric
Construction Co. v. Cit of Sap Antomio, supra; City of Edinburg v,
Ellis, supra; Meyers v. Valker, supra; Attorney General Opinions
JH-171 (1984); MW-179 (19€0); Mw-34 (1979); H~916 (1976). 1In our
opinion, article 988b was {ntended to repeal and replace the common
law doctrine. Legislative history documents this intent.

Article 988b was ejacted by Semate Bill No. 1044 of the
Sixty-eighth Legislature. Acts 1983, 68th Leg., ch. 640 at 4079. 1Its
enactment was recommended by the Public Servant Standards of Coaduct
Advisory Committee, a bodv establighed by a statute directing it to
study laws on the conduct. of public servants and to report to the
legislature its recommendations for revising them. Acts 1981, 67th
Leg., ch. 151, §9 at 371. The statute expressly stated that "[t]he
legislature shall coneider the committee's recommendations.”"  Id.

§9(b).
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The Advisory Committee =tudied counflicts of interest which
centered around voting, purchasing and contracts, and eventually
recommended solutions based on a form of fimancial disclosure with
abstention from participation. Background Report on Local Officers'
Conflict of Interest Probl¢ms, published in Final Report of the Public
Servant Standards of Condu:t Advisory Committee, at 1/ (August 1983),
Its recommendations for legislation were primarily based on the work
of its Conflict of Interest Subcommittee. The subcommittee aought to
establish a degree of personal finsncial interest in a tramsaction
above which a conflict occirred. Relying in part on Attorney General
Opinion M-1236 (1972), which held that a 10 percent stock ownership
constituted a substsntial interest, the subcommittee determined that a
threshold financial interest of 10 perceat or $2,500 would cover most
potentially conflicting Interests. See enerally V,.T.C.S. art.
6252-9b, §2(12) (defining n state officer's 'substantial interest" in
a business entity). The subcommittee also developed procedures for
preventing the interested public official from participating in the
governmental body's sctior. The Advisory Committee recommended the
proposed legislation which eventuslly became article 988b, V.T.C.S.

The bill analysie to fenate Bill No. 1044 stated as follows:

The only curreat statutes covering conflicts of
interest for locel officials do mot cover all such
officers and do 10t provide guidelines for deter-
mining when 8 conflict exists or procedures for
handling such situvations.

Bill Analysis to S.B. Nc. 1044, prepared for House Committee on
Judiecial Affaire, filed 11 Bill File to S.B. No. 1044, 68th Leg.,
Legislative Reference Library. Testimony at a public hearing on the
bill reflects the understanding that it would supplant the common law
for officers it covered. One witness stated that current law
prohibited a governmental body from contracting with a business
controlled by & member of the govermmental body, but article 988b
would allow such a contract to be made. Public Hearing on S.B. No.
1044 before the Senste Committee on Intergovermmental Relations, 68th
Leg. (April 7, 1983) (testimony of Dick Brown, Executive Director of
Texas Municipal League). ‘The witness also stated that the purpose of
the bill was to inform the public that a member of the governmental
body has a business interest in the proposed contract. l1d. He
explained that if the interestad officer signe an affi{davit and
abstains from voting, the governmental body can conduct business with
that company. Id. Unlike the common law, which deals with conflict
of interest by prohibitirg contracts altogether, article 988b was
enacted to allow the governmental body to make the contract 4if the
interested official discloses his interests and recuses himself. See
also V.T.C.S. art. 6252-9b, §6 (concerning certain officials of state
boards and commissions with private interests in official matters).
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Our conclusiom that the legislature intended article 988b to
change the common law 1is aot inconsistent with the judicial approach
to conflict of intercet Juestions. The judicial decisions rest in
part on statutes vhich codified the common law doctrine. For example,
former article 988, V.T.C.S., prohibited city officers from being
interested in tramsactions financed from public funds., Acts 1981,
67th Leg., ch. 527, §2, aut 2230. An earlier criminal law penalized
city or county officers wan were pecuniarily interested in contracts
made by their political wsubdivisions. Acts 1874, l4th Leg., ch.
XXXIX, at 47 (former Penal Code art. 373 (1925) (repealed 1973)). The
courts viewed these statutes as expressing the public policy of the
state, and implemented it by holding that contracts made in violation
of it were void. (City of Edinburg v. Ellis, supra; Delta Electric
Construction Co. v. City of Sam Antonio, supra; Bexar County v.
Wentworth, supra; Meyers v, Walker, supra. See also Lower Colorado
River Authority v. City o:i San Marcos, 523 S.W.2d 641 (Tex. 1975)
(violation of open meetings law subjects action taken to judicial
invalidation); Cruthfield v. Rambo, 86 S.W. $50 (Tex. Civ. App. 1905,
wric ref'd) (contract to divide lottery winnings 1s contrary to law
and public policy and unenforceasble); Amnot., 55 A.L.R.2d 481 (1957)
(discusses validity of contracts made in violation of criminal statute
which does not specifically declare the contract invalid).

With one exception, the judicial decisions have not considered
legislation which diverged from the common law. 1In Wooldridge v.
Folsom, 564 S.W.2d 471 (Tex. Civ. App. - Dallas 1978, no writ),
residents of Dallas sued the mayor to nullify certain contracts on the
ground of conflict of interest. The court held that the now-repealed
article 988 did not apply t> home rule cities such as Dallas, and that
the contracts were not void., Under the city charter, contracts in
which officers or employees were financially interested were “"voidable
by the city manager or the city council.” 564 S.W.2d at 472. The
court determined that a home rule city could adopt its own method of
dealing with conflicte of ianterest.

The legislature intended to change the common law when it enacted
article 988b. Transactions in which a public official has less than a
substantial interest are no longer for that reason contrary to the
public policy of Texas. Where the transaction 1iunvolves the
"substantial 4{nterest” of a "local public official"” within article
988b, the governmental body may legally enter into it if the statutory
procedures are followed. The contract or transaction will not in that
case be void on account of that official's conflict of 4interest.
Finally, the contract is voidable under the conditions set out im
article 988b. The statutory procedures for disclosure and recusal
replace the sbsolute common law prohibitions against tramsactions in
which a member of the govermmental body is pecuniarily interested. 1In
answer to your third question, article 988b has changed the common law

upon vhich numerous judiclal decisions and attorney general opinions
were based.
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Your third question also inquires whether the principles of
conflict of interest and 3dual agency would prevent public officials
from contracting on behalf of the political subdivisionm with a private
entity which provides ther a salary or other benmefit of less than 10
percent of their gross income for the previous year. As we have
aoted, the 10 percent interest is the threshhold asmount for
identifying a conflict of interest under section 2(a)(2). The
legislature has determined thet lesser amounts eimply do not craate
conflicts of interest. (i, V.T.C.S5. art. 988b, §2(a)(l) (ownership
interest cannot exceed J_.u_.uoouu Attorney General Opinion JM-291
(1984). ,

The policy against dual agency, discussed in Attorney General
Opinion H-1309 (1978) serves a similar function as the conflict of
interest doctrine. We do not believe the legislature intended the
policy of dual agency toc prohibit the contracts authorized under
article 988b. Thus, this policy does mot prohibit a local board from
contracting with & nomprofit corporation that employs one of its
nenbers in a2 management position, whether or not his salary consti-
tutes a "substantial interest" under the statute. We caution,
however, that his conduct must be coneistent with the requirements of
other civil and criminal statutes. See, e.g., Penal Code art. 39.01
(official misconduct),

Our answer to your third question makes it unaecessary to ansver
your fourth question.

You finally ask whether the Texas Department of Mental Health and
Mental Retardation has authority under article 5547-204, V.T.C.S., to
enact a rule vhich renders a community center ineligible for a grant-
in-aid if one or more memlters of its board of trustees also serve on

the board of a nomprofit organization with which the center conducts
financial transactions.

The Sixty-ninth Leginlature enacted Senate Bill No. 633 which
replaced the grant-in-aid ncode of finsacing for community centere with
a mathod based on coatracts for community based services between the
department and community providers, Acts 1985, 69th Leg., ch. 496 at
4155. Section 4,03, which formerly concerned eligibility for grants,
bhas been amended, and now concerns eligibility of community centers
and other providers for community based services contracts. The
changes in your statute heve mooted your last question. If you wish
to reframe sud resubmit your question in the context of the smended
provisions, we will addres: it st that time.

SUMMARY

A trustee of . Mental Health/Mental Retardation
Community Center :le a local public officer withinm
article 988b, V.r.C.S. Article 988b, V.T.C.S.,
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‘modifies the cowmon law concerning the pecuniary
interest of a lccal public official 1in contracte
entered into by the goveramental body they serve.

A governmental tody may mnow contract with =&
private eptity 4n which ‘a ‘member of n_ﬁ modnuu..
mental body is pecuniarily int ... he
follows the .disclosure and recusal procedure
stated in articl: 988b, V.T.C.S. The comtract is
voidable under tha conditions set out in article

988b, V.T.C.S.
Veryjtruly yours
3
\r\fd\’

JIM MATTOX
Attorney Genersl of Texas

JACK HIGHTOWER
First Aseistant Attorney Coneral

MARY KELLER
Execative Assistant Attornny General

ROBERT GRAY
Spscial Assistant Attorney Cenersl

RICK GILPIN
Chairmsn, Opinion Committen

Prepared by Susam L. Garriuncn
Assistant Attorney Ceneral
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CHAPTER 171. REGULATION OF CONFLICTS OF INTEREST OF OFFICERS OF MUNICIPALITIES, COUNTIES,
AND CERTAIN OTHER LOCAL GOVERNMENTS

Sec. 171.002. SUBSTANTIAL INTEREST IN BUSINESS ENTITY. (a) For purposes of this chapter, a person
has a substantial interest in a business entity if:

(1) the person owns 10 percent or more of the voting stock or shares of the business entity or owns
either 10 percent or more or $15,000 or more of the fair market value of the business entity;

Question: (If there are 4 Board members on KSC who make voting decisions, Do they not own 10% or
more of the voting stock? If NO, please explain)

Answer: No, the Board Members do not own anything in the Senior Center. No one person “Owns” or has
an “ownership” interest the Senior Center. Itisa separate entity that is not owned by any individual Board
Member and no one member meets that definition under “Business entity” of LGC 171.001(2). 1t functions
with the Articles of Incorporation, Bylaws, and under LGC Chapter 394.

Sec. 171.003. PROHIBITED ACTS; PENALTY. (a) A local public official commits an offense if the official
knowingly:

(1) violates Section 171.004; (Is the KSC board in violation of 171.004 since it appears that there is a
substantial interest in the business?)

Sec. 171.004. AFFIDAVIT AND ABSTENTION FROM VOTING REQUIRED. (a) If a local public official has a
substantial interest in a business entity or in real property, the official shall file, before a vote or decision
on any matter involving the business entity or the real property, an affidavit stating the nature and
extent of the interest and shall abstain from further participation in the matter if:

Question: Since the board is currently making all business decisions, were affidavits completed as
required?) If so, do we have copies of those affidavits? If no conflict of interest, Can you explain why
there is no COI?

Answer: It does not appear that affidavits are required. Chapter 171 does not apply to the members
sitting as Council or the members sitting as the Senior Center Board members because they do not
meet the “Substantial Interest” [LGC 171 .002] in the “business entity” [LGC 171 .001(2)] definition
under that statute. If they do meet this definition under LGC 171 -002, it would apply- but it does not
appearto be the case for either Council or Senior Center Board because ofthe structure of the Senior
Center organization.

(1) in the case of a substantial interest in a business entity the action on the matter will have a special
economic effect on the business entity that is distinguishable from the effect on the public; or



{2) in the case of a substantial interest in real property, it is reasonably foreseeable that an action on the
matter will have a special economic effect on the value of the property, distinguishable from its effect on
the public.

(b) The affidavit must be filed with the official record keeper of the governmental entity. (Where and
When were these affidavits filed and who would be the official record keeper?)

(c) if alocal public official is required to file and does file an affidavit under Subsection (a), the official is
not required to abstain from further participation in the matter requiring the affidavit if a majority of the
members of the governmental entity of which the official is a member is composed of persons who are
likewise required to file and who do file affidavits of similar interests on the same official action.

Question: If the affidavits were completed, it appears that there would be no COI or reason to abstain.
Is this correct? Again where would we find the affidavits?)

Answer: Correct.

Sec. 171.005. VOTING ON BUDGET. (a) The governing body of a governmental entity shall take a
separate vote on any budget item specifically dedicated to a contract with a business entity in which a
member of the governing body has a substantial interest.

(b) Except as provided by Section 171.004(c), the affected member may not participate in that separate
vote. The member may vote on a final budget if:

(1) the member has complied with this chapter; and
(2) the matter in which the member is concerned has been resolved

Question: Since the councilmembers sit on both the City Council and KSC Board, are they able to vote
on any budget items that pertain to the KSC? Why or why not?

Answer: Yes, the Board Members are not sitting as the City Council, but acting as a separate capacity as
the Senior Center Board. The Statute permits the a member of the governing body (Council) to be Board
Members. LGC 394.021(a). The statute allows the entity through its Board to exercise powers incidental
or necessary to fulfill and carry out the purpose of the entity, and all other actions to accomplish the
services. That would include voting on the monetary items. LGC 394.031; 394.032. The Council vote on
budget items is for the City's best interests for the health, safety and welfare under the home rule
authority- while sitting in their capacity as the City Council.

Sec. 171.009. SERVICE ON BOARD OF CORPORATION FOR NO COMPENSATION. It shall be lawful for a
local public official to serve as a member of the board of directors of private, nonprofit corporations
when such officials receive no compensation or other remuneration from the nonprofit corporation or
other nonprofit entity



Question: Since the KSC board is a non-compensated seat, then it sounds like it is possible for the City
Council members to serve on the board. But is that providing that they Signed the Affidavits??)

Answer: Yes, the City Council members can serve on the Senior Center Board under LGC 171.009 and
171.021(a). No, no affidavits needed as explained below. This section (171.009) does not even address
the affidavits and is inapplicable to the affidavit need or analysis.



DISCUSSION AND
X POSSIBLE ACTION ITEMS

- SPECIAL CONSIDERATION
- CONSIDERATION OF MINUTES
PUBLIC HEARING
PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY

DATE: May 9, 2024

AGENDA ITEM 8 I.

Discussion And Possible Action On 2 Cool Guys Duct Cleaning, LLC to Provide the Fire
Department a Full-Service Duct Cleaning.



2 Coal Guys Duet Cleariing, LLEC
205 Arcadia PI

Cibolo, TX 78108 US

(210) 626-8022
2coolguyslic@gmail.com

Estimate

ADDRESS
William Hilburn
Fire Department
5560 Duffek Dr
Kirby, TX 78219

2 Gool Guys
Duct Cleaning, LLC

SHIP TO ESTIMATE # E24135
William Hilburn DATE 04/25/2024
Fire Department EXPIRATION DATE 10/31/2024

5560 Duffek Dr
Kirby, TX 78219

DATE ACTIVITY
AirDuet Cleariing

Air Duet Cleaning -
Retum Vents

-Sanitize HVAC
System
Clean Dryar Vent

Accepted By

Thanks for allowing us to service your ducts and help improve your indoor air quality!

DESCRIPTION

Commercial - Perform full
service duct cleaning: Contact
clean all supply vents. Clean
vent covers (as needed).
Commercial - Perform full
service duct cleaning: Contact
clean each return vent(s). Clean
vent cover(s) as needed.
Commercial - Decontaminate
system -- apply sanitizer to each
return

Remove debris from dryer vent

SUBTOTAL
TAX
TOTAL

Accepted Date

~ Cleaner Ducts, Cleaner Air ~

Q1Y
52

15

15

RATE  AMOUNT
200.00  10,400.00T
30000  4,500.00T
17500  2,625.00T
100.00 100.00T
17,625.00

0.00
$17,625.00



DISCUSSION AND
X POSSIBLE ACTION ITEMS

SPECIAL CONSIDERATION

CONSIDERATION OF MINUTES

PUBLIC HEARING

PRESENTATION

WORKSHOP

CITYOFKIRBY
CITY COUNCIL MEETING
AGENDA ITEM SUMMARY

DATE: May 9, 2024

9. Closed Session: Pursuant to Texas Government Code Section 551.074 (Personnel
Matters) and 551.071(1) (Consultation with City Attorney): the city of Kirby City Council
will convene in executive session on the following items:

a. Discussion and Update on Pending Legal Cases and Investigations.
b. Council to Conduct Interviews For City Manager

C. To Discuss Agreement Terms with Texas First Group LLC, Regarding Providing Interim
City Manager Services for the City of Kirby.

10. Open Session: The City Council will reconvene into Regular Session upon conclusion of
the Closed Session and may recall any item posted for Closed Session for action, as
necessary.



